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MASSACHUSETTS LAW QUARTERLY 


ADDRESSES OF THE CHIEF JUSTICE OF 
MASSACHUSETTS AND THE BISHOP 
OF WORCESTER 


At the Dinner of the Massachusetts Bar Association 
Inaugurating Massachusetts Heritage Month as 
Proclaimed by His Excellency the Governor. 
Boston, November 30, 1954 


The description of the “Heritage” program of December and the 
typically favorable responses appeared in the “Quarterly” for 
December 1954. The addresses of Chief Justice Qua and of His 
Excellency, Bishop Wright, are printed in this issue because they 
deserve permanent record as impressive contributions to the pro- 
gram and a fitting background for its continuation this year in 
connection with the 175th anniversary of the adoption of the Massa- 
chusetts Constitution in 1780.—Ed. 


INTRODUCTORY REMARKS OF 
PRESIDENT ROBERT W. BODFISH 


After introducing the guests, President Bodfish continued: 

“Two years ago we made a beginning. The time seemed oppor- 
tune this year for a further program of education and a better un- 
derstanding of Massachusetts’ great past in order to strengthen her 
present and build for her future among those people upon whom we 
must depend for that future, the youth of Massachusetts. To those 
who have planned and carried out the program and the benefactor, 
who donated the money by the use of which we can send our stimu- 
lating pamphlet to every senior in the public, private and parochial 
high schools in Massachusetts, we of the Association owe a debt of 
gratitude which, I believe, only can be repaid by making the Heritage 
Month a success, not only by the efforts of those of us who are 
to talk to the high schools, but also by taking to heart the significance 
of this heritage, that what we do speaks more loudly than what we 
say and that somehow we as lawyers must live the standards of that 
heritage. 

For the first time, this afternoon, I saw the display in the win- 
dows of the Veterans’ Administration. We are deeply indebted 
to General Blake and to my friend, George Welsh, for permitting the 
display to be there. Because of the pictures of the great past it 
took hold of me in a sense of determination to make that spirit of 
the past our spirit today. 
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CHIEF JUSTICE QUA BISHOP WRIGHT 


ADDRESS OF HON. STANLEY E. QUA 
CHIEF JUSTICE SUPREME JUDICIAL COURT 


When I asked myself what is this heritage about which we talk 
and which we celebrate, I have been unable to define it, I can only 
see it as a sort of vision. It seems to me to be a sort of shining light 
which comes from the distant past and shines down through the 
corridors of time into our day and on into the generations that are 
to come after us. It is a continuous thing. Nevertheless each gen- 
eration has a duty toward it. It is the duty of each generation to 
pass that light along undimmed for the benefit of the future. 


I suppose that it may be expected that I would say something 
about our judicial heritage. I am sure that no state in this country 
has a greater heritage than Massachusetts has and I feel too that 
that statement holds true of our judicial heritage. You doubtless 
all know that our history is really divided into three periods. 

First there was the Colony of Massachusetts Bay, the little strug- 
gling Colony around the shore of Massachusetts Bay particularly 
centered around Boston. They were governed under a Colonial 
Charter given by the King from 1629, although the Charter didn’t 
come here until 1630, until the Charter was finally declared void in 
England in 1685. There was a period of approximately 55 years 
under the old Colony Charter. During the earlier part of that time 
the conditions of turmoil in England were such that immigration to 
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this Colony was rather rapid so that it is said by people who perhaps 
know something about it, that between 1630 and 1640 over 30,000 
people came to these shores. After the troubles in England sub- 
sided the tide of immigration was slowed down. Then came the 
longer period when we were a Province and we were governed under 
the so-called Province Charter of 1691 or 1692, depending on 
whether you take the date of its arrival here, and that lasted until 
the Revolution, we’ll say until 1776, a period of somewhat under 
100 years. During that time it was slow and steady growth. Then, 
of course, you know the Revolution came along and after the fighting 
in this vicinity ceased, people began to think more of ordering their 
affairs, then came the Constitution of this Commonwealth of 1780, 
and we have since lived under that Constitution up to the present 
time. And that I call the third period in the history of the Common- 
wealth. 

Now during all these periods we had a judiciary. At the begin- 
ning for the first four or five years, the General Court did every- 
thing, passed the laws, decided the law suits, did everything pertain- 
ing to government. But soon that became inconvenient and Colonial 
Courts were established in the different counties which soon came 
into existence and there was a rather elaborate system of courts. 
Then under the Province Charter there was a system of courts. 

I must not be betrayed into speaking too long because I know 
that others are following, but I just want to trace down very briefly 
the story of our judicial history and heritage. 

The Supreme Judicial Court, of which I have at the moment the 
honor to be the Chief Justice, had its origin in the Statute, a Pro- 
vincial Statute, of 1692, which established what was then known as 
the Superior Court of Judicature. It was not called Supreme Court 
because there was the Privy Council or the King’s Council in Eng- 
land which stood over it and to which appeals might be taken in the 
most important cases. But when the Constitution of the Common- 
wealth came along in 1780, it did not create the Supreme Court, it 
recognized it as already existing and assigned to it, its place in the 
Constitutional System. So we claim that our Court has had a con- 
tinuous existence from 1692 to the present day. 


Now after the Constitution in 1780, came what I think was the 
greatest judicial opportunity that was ever offered to any of our 
states. Remember that at that time the country was new. We were 
among the older settlements. We had a more stable system than 
some of them and we had the great good fortune in our very early 
years as a Commonwealth to have most able men appointed to our 
Supreme Court. I mention the name first of Chief Justice Shaw. 
He wasn’t among the first but he held the office of Chief Justice 
from 1830 to 1860, a period of 30 years, and that was the formative 
period of American law and we had here a nucleus, an established 
system with the great man that Shaw was at its head, so that his 
influence went all over the country. The decisions of our Court were 
read and had a profound influence on the developing law of a new 
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country far beyond our borders. Then after Shaw’s time we had 
other great men. I’m not going to mention them all but some are 
well known. Chief Justice Horace Gray subsequently appointed to 
the Supreme Court of the United States, Chief Justice Oliver Wen- 
dell Holmes, subsequently appointed to the Supreme Court of the 
United States, Chief Justice Knowlton, and in recent times for a 
period of about 26 years, Chief Justice Arthur P. Rugg of Worces- 
ter, one of the most widely known of all American jurists. 

And so I say looking at the judicial side that we have a history 
of which we can well be proud and I am proud of it. There were 
two things that were in the Constitution of 1780 to which I wish 
to draw your attention, because these were especially important. 

In that Constitution it is written, “It is the right of every citizen 
to be tried by judges as free, impartial and independent as the lot 
of humanity will admit.” And then the instrument goes on and 
provides for permanent tenure of office on the part of the judge in 
order to secure that necessary independence. The second provision 
is one that has been called by students, the greatest contribution 
America has made to political science and that is the so-called sep- 
aration of powers. And that clause reads, “In the government of 
this Commonwealth the legislative department shall never exercise 
the executive and judicial powers or either of them, the executive 
shall never exercise the legislative and judicial powers or either of 
them, the judicial shall never exercise the legislative and executive 
powers or either of them, to the end that it may be a government of 
laws and not of men.” There you have your checks and balances, 
the three great departments of government, each in its own sphere, 
neither having any right to trespass upon the other. So far the 
system has worked. 

And now we look around us and we see the troubled times that 
we are in and we sometimes wonder about the future and we ought 
to feel the responsibility that rests upon us, particularly in these 
difficult times, to keep this heritage pure and strong, to hand it 
down unalloyed and, in every respect, as fine as it came to us, to 
those who succeed us. And in that connection I want to read to 
you a little verse and then I shall be through. 


“We that have faith to look with fearless eyes beyond the 
tragedy of a world at strife 

“And trust that out of night and death shall rise the dawn of 
ampler life, 

“Rejoice whatever anguish rends your heart that God has given 
you for a priceless dower 

“To live in these great times and have your part in freedom’s 
crowning hour 

“That you may tell your sons who see the light high in the 
Heavens their heritage to take 


“I saw the powers of darkness put to flight, I saw the morning 
break.” 
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ADDRESS OF HIS EXCELLENCY JOHN WRIGHT, 
BISHOP OF WORCESTER 


Ours is a Commonwealth of venerable and enviable traditions. 
Many of these are traditions concerned with the things of the mind 
and the spirit. It is therefore fitting that a month be devoted to the 
education of our young people in the nature and the richness of the 
heritage which comprises our State traditions, and it is equally 
fitting that this month of such education be sponsored by the mem- 
bers of the Massachusetts Bar Association if only because our legal 
traditions form a major part of the proud heritage of the Common- 
wealth of Massachusetts and provide the protection of the rest. 

It is also fitting that you should have invited a preacher to speak 
on this occasion, though you might easily have found a better one. 
The reason why such an invitation is appropriate is because the 
ultimate fountain-head of the postulates, cultural, social and legal, 
of the authentic Massachusetts heritage remains the teachings of 
Christ. His gospel, illuminated by His own sublime example, pre- 
figured by the fidelity of the people from whom He sprung and 
illustrated in the example of the saints to whom He gave direction, 
remains the heart of our heritage. 


I am confident that the generation of the Pilgrim fathers, despite 
the great differences between their theology and mine, would concur 
in the thoughts that I shall venture to express this evening. I also 
think that their generation would have been appalled by any repudi- 
ation on the part of the later Massachusetts community of the debt 
of our Heritage to the Christian gospel. Massachusetts began as 
a kind of theocracy. It was really a parish before it was a civil 
community. It was a religious community in its earliest settlement. 
Its historical circumstances have almost inevitably altered the pro- 
portions of religious and what we might call secular or civil emphasis 
in the Massachusetts tradition. But for all that, the roots of our 
heritage remain as they were with the Pilgrim fathers and their 
immediate descendants, religious roots. It was that generation 
which first caused a prayer, rather than a political slogan or a 
social formula, to be chosen as the motto of the capital city of our 
Commonwealth, the prayer from the Scripture, “As God was with 
our fathers so may He be with us!” 


The God whom the Seventeenth and Eighteenth Century Bos- 
tonians invoked was the God of Jesus Christ and if their prayer 
meant anything it meant what I propose to recall to you this evening. 

Because God was with their fathers, because they and their fathers 
strove to be with God, those who founded our Heritage did not build 
in vain. Their work was blessed and it bore abundant fruits, fruits 
of faith and of freedom. Unless God be with their children and their 
children’s children, unless He be with us and unless we be with Him, 
we shall forfeit the inheritance we have from our fathers and shall 
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annul the achievement that has theirs. Unless God is with us as He 
was with our fathers, no power on earth will enable us to preserve 
the heritage which the powers of Heaven were needed to accomplish 
here in Massachusetts. 

The men who wrote the basic law of Massachusetts were typical 
of those whose thought became in such great measure the mentality 
of the American Republic. If we would recall how religious that 
mentality was, we need only examine the thinking of the men of 
Massachusetts as that thinking is reflected in the basic and tradi- 
tional law of this Commonwealth. Our fathers in the Commonwealth 
of Massachusetts knew that the Divine attributes of liberty and 
authority, analogously present among men, could only be reconciled 
in our topsy-turvy world if God Himself would somehow work among 
us unto their reconciliation. Our fathers did not believe that it is 
enough for God to be in His Heaven in order that all be well with 
the world. They knew that Heaven and earth must work together 
if the earth is ever to achieve something, at least, of the order which 
prevails in Heaven and if the sons of men are finally to win the 
freedom of the sons of God. 

The men who made the Commonwealth of Massachusetts realized 
that in God’s Holy Providence all society, religious and civil alike, 
and all legal traditions, both those of authority and those of liberty, 
must exist for the perfection of human personality. They would 
have understood the magnificent political and social implications of 
the doctrine which the late Pius XI so briefly summarized when he 
said, “It is according to the dictates of reason that ultimately all 
things should be ordained to man as a person, that through his 
mediation they may find their way back to the Creator.” It is in 
this wise that we apply to the human person the words of the Apostle 
Paul, “For all things are yours, whether Paul or Apollos, or Cephas; 
or the world, or life, or death; or things present or things to come, 
all are yours, and you are Christ’s, and Christ is God’s.” 

Our Massachusetts legal tradition so respects this concept of the 
centrality of human personality that even before a child is born our 
State protects his human rights, his right to life, his right to be 
born, even, in accordance with a famous decision of a century ago, 
his right to inherit. Indeed the rights of the unborn child are sacred 
to our State under a double title: they are the rights of a human, 
but also of a human incapable of pleading his own rights and there- 
fore with a greater claim, not lesser, on the protection of the State 
as our fathers understood it. 

The law’s insistence on the right of a child to be born has de- 
manded in our medical and moral tradition certain acts of heroism 
which many profess to find superhuman. But our forefathers in 
Massachusetts considered heroism to be a duty where there is a 
question of the inviolable rights of human personality. 

A child, in the thinking of our tradition, is not born immediately 
into civil society. Logically, at least, he enters that society, as our 
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forefathers understood it, through the medium of his parents or, 
more precisely, through his family. 

In the Massachusetts tradition of law the family is the elementary 
social unit. For our forefathers democracy meant a plurality of 
families cooperating by consent for the collective protection and 
promotion of those God-given natural rights which the family by 
itself might be powerless to secure for the individual person. De- 
mocracy meant, even more, the sovereignty of the family in its own 
essential work of the rearing of children. The development of the 
child’s faculties, the formation and refinement of his character, his 
initiation to the requirements and the disciplines of existence in 
society, all these are, in our tradition, the work of the normal parent 
and no agency should be encouraged to supplant the normal parent, 
our fathers considered, in these works. 

The consequent amount of legislation in our State designed to 
protect the right of the parent over the child is impressively large. 
Our forefathers followed Blackstone in his suggestion that the 
positive precepts of the law should correspond accurately to a natural 
necessity decreed by Divine Providence which has provided for the 
welfare of children, as never could the State or any other agency, by 
implanting in the breast of the normal parent an insuperable affec- 
tion, more imperious than any written law, which not even the 
wickedness, ingratitude or rebellion of children can totally suppress 
or extinguish. 

And so Massachusetts has always recognized that the normal 
family is, in its own way, sovereign. Only the abnormal inadequacy 
of a particular family places its members within the competency of 
our Courts. Even then, whenever possible, it is the tradition of our 
State to do all that artifice can possibly do to supply the defects of 
nature by providing the homeless child with the nearest possible 
approach to family life and family rearing. Our State was, I believe, 
the first in the Union to provide legislation which abolished, so far 
as possible, compulsory, institutional and wholesale bringing up of 
children. Our State preferred the plan of foster homes where foster 
parents could, in some degree, supply for natural parents in the 
training of the human person within a human family. 

In our tradition it is recognized that the strength of the State, 
the good of the child, and the rights we call “democratic” are best 
served when the family is protected in its liberty to choose the 
schools in which the personality of its children may be brought to 
perfection. Our fathers in the Bay State possessed an extraordinary 
appreciation of the manner in which the power of education to per- 
fect personality makes education the right of every person. 


In our State Constitution they wrote, with homely and historic 
words, their reasoning: “Wisdom and knowledge as well as virtue 
diffused generally among the body of the people being necessary 
for the preservation of their rights and liberties, it shall be the duty 
of Legislators and Magistrates in all future periods of this Common- 
wealth to cherish the interests of literature and the sciences, and all 
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seminaries of them; to encourage private societies and public institu- 
tions, rewards and immunities, for the promotion of agriculture, arts, 
sciences and a natural history of the country; to countenance and 
inculcate the principles of humanity and general benevolence, public 
and private charity, industry and frugality, honesty and punctuality 
in their dealings; sincerity, good humour, and all social affections and 
generous sentiments among the people.” These are archaic phrases, 
redolent of a more placid age, but God save this Commonwealth when 
other sentiments impel us to pursue educational objectives contrary 
to this Constitutional directive and the ideals, human and divine, 
which inspired it. 

A graduate from our schools finds himself protected on every 
hand by the legislation which our forefathers wrote to guarantee 
his right to choose his own work, to contract at will for payment, to 
acquire property and otherwise to enjoy the fruits of his toil. If 
these personal rights be struck down or arbitrarily interfered with 
there is a substantial impairment of liberty in its long established 
constitutional sense, a sense to which Massachusetts men made his- 
toric contribution. 

Behind this tradition is the testimony of human reason in its 
highest moments of the wisdom of Greece, the law of Rome and the 
hopes of Israel. Behind it, above all, is the revelation made by Jesus 
and the traditions preserved by Christendom. The basic law of this 
Commonwealth, as our forefathers wrote it and as our courts have 
transmitted it, is religious in its spirit and in its very letter. No- 
where is the religious inspiration of the American tradition better 
typified than here in Massachusetts. Again, the men who most 
contributed to the early building of our State subscribed to a the- 
ology which we of the ancient faith can only find heretical. They 
preached certain moral conventions which their own sons and daugh- 
ters have felt impelled to relax as excessively austere. But question 
as one may their dogma and fret as one may at their restraints, for 
this may their names never die: The men who wrote the law of 
Massachusetts feared God and they were resolved never to fear any 
man. 

They feared God with a holy and wholesome fear and because they 
did they wrote into the preamble of the Constitution of their State 
devout words of homage to the Creator. They acknowledged their 
dependence on Him; they included in our State Constitution, almost 
uniquely among such documents, a formal prayer for His. direction 
in the mighty task of building the heritage that you will ask our 
children to remember with grateful loyalty. They feared God, and 
so they did not talk glibly, as our generation is sometimes prone to 
do, of a mere freedom to worship God, a freedom which they them- 
selves had no intention of implementing. Rather, they wrote in the 
second article of their Constitution words of duty as well as of 
freedom. They wrote, “It is the right as well as the duty of all men 
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in society publicly, and at stated seasons to worship the Supreme 
Being, the Great Creator and Preserver of the Universe.” 


These men feared God, but they were determined to in no necessity 
of ever fearing man. And so they wrote in the 30th Article of our 
State Constitution their high resolve that this was to be a govern- 
ment of laws, not of men; of objective constitutional statutes, not 
subjective arbitrary impulses however high-minded or however 
immediately beneficial. They resolved that the moods and the pas- 
sions of the people must never be permitted to overthrow the insti- 
tutions which represent their own deliberate development and their 
own deepest convictions. Our written laws, basic among them our 
Constitution as interpreted by the judiciary, constitute at once the 
fruit of our deepest convictions and the safeguard of their survival. 

These objective constitutional controls our forefathers committed 
to the courts. On no point should a people who cherish their freedom 
be more vigilant than on the character, the background and the 
philosophy of the judges appointed to these courts. 

It was an act of almost superhuman prudence so to place in the 
hands of judges the security of our liberties. Elsewhere, even in 
constitutional governments, the judicial power is almost invariably 
subordinate to the legislative. Even in England, as Chief Justice 
Taney once remarked, the courts are bound to enforce the acts of 
Parliament even if they believe them in conflict with Magna Charta 
or the Petition of Rights. But our forefathers built more wisely. 
They acknowledged in the executive and legislative branches of 
government only those powers specifically delegated to them in the 
Constitution and the interpretation of the Constitution they en- 
trusted to the courts. 

Most of these New England men, in the case of Massachusetts all 
without exception, had long since ceased, for reasons of sad history, 
to concur with the pronouncements of the Roman Pontiff. But all 
of them, I think, would have endorsed with full understanding a 
typical declaration broadcast in these latter years from the Vatican. 
It was a declaration directed primarily, of course, against the dic- 
tatorships of the hour, but it set forth a principle inconsistent with 
arbitrary and totalitarian government of any kind. The Holy See, 
said this broadcast, indicts attempts to subordinate juridical and 
legislative activity to the requirements of particular groups, classes 
or movements for these must be subordinated in turn to the estab- 
lishment of justice and to the service of society as a whole. There- 
fore, the Holy See condemns the political philosophy of those who 
dare to place the fortunes of whole nations in the hands of one man 
alone, or of one party subject to a man who, as such, is the prey of 
passion and error. It is essential that a pre-established set of laws 
be placed above the governor and the governed alike, far outside the 
reach of arbitrary action. 


It was for like reasons that our New England forefathers provi- 
dently impowered their courts to test, in accordance with well-settled 
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and familiar principles of law and equity, every demand for political 
power, political action or for departure from tradition made by any 
executive, however wise or however popular, or by any legislature, 
however capable or however representative. Through their courts, 
as our forefathers constituted them, the American people themselves 
protect themselves against themselves. 

Our courts represent, as one critic has said, “the settled habits of 
thought and action of our people.” An executive might easily be 
powerfully influenced by the disillusion, the discouragement or the 
dreams and passion of the mob. He might be deluded by the siren 
song of the elusive future and forget the warning voice of the sane 
past. A congress might easily be stampeded by a madcap outcry 
and a majority might readily be found to demand crude and even 
cruel legislation. And so our forefathers looked to the courts to 
decide whether a popular but passing whim had resulted in political 
action inconsistent with the considered and secure tradition. If so, 
even the majority must withdraw their demand or give their appar- 
ent wish the time for such patient meditation and cautious procedure 
as are required to revise the Constitution. But to override the Con- 
stitution, to despise the tradition, would be revolution and our fore- 
fathers, though they might and did revolt against men, permitted no 
revolution against the basic law. No political dream could be so 
dazzling, no social] need so urgent, no executive so capable, no ma- 
jority so overwhelming, that our forefathers would permit any or 
all of these to put aside the clarified tradition of the Constitution 
and its authentic interpretation. That is what the men of Massa- 
chusetts meant when they planned a government of laws, not of men. 
These prudent provisions were typical expressions of the shrewd 
conservatism of New England men, a conservatism sometimes gently 
mocked and sometimes bitterly derided, but a conservatism for which 
this nation has more than once had cause to bless New England. 

Thanks to it our forefathers accumulated in the corner of the 
world committed to their care a cultural and political heritage well 
worth conserving. It proved so well worth conserving that all sub- 
sequent peoples who came here, however otherwise they may have 
differed from the original colonists in religion, race or temperament, 
speedily acquired, as with the air they breathed, the typical con- 
servatism of this Commonwealth. It is not a static, reactionary mold 
of mind; it is a dynamic conservatism, the result of enlightened 
conviction, a conservatism bent on losing nothing of the good which 
the past has preserved for us and resolved to add to that good in 
transmitting it to those who, please God, may build a better future. 

The conservatism of our forefathers in Massachusetts was not 
designed to enslave us in the name of the past, but it was calculated 
to save us from enslavement in the name of the future. It recognized 
that hard-won liberties can be speedily lost under the seduction of 
easily promised future advantages, and that the God-given heritage 
of the past and the sacred liberties of the present can be too readily 
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sacrificed in the name of a future which may never be and which 
perhaps were better not. 

The conservatism of the Massachusetts heritage is particularly 
saving in time of crisis. It reminds us that there will be, when the 
tumult and the shouting dies, no new Heaven or new earth. It re- 
minds us that the citizens of any brave new world to be will still be 
men, not gods. It reminds us that any future world can only be built 
out of whatever good survives from the past. It warns us never to 
hold lightly the good which our forefathers built so patiently in this 
Commonwealth, never to gamble with the liberties which are the 
heart and the soul of that good, never to permit religious faith to 
grow cold, the faith which taught us those liberties, never to forget 
the blessings on this Commonwealth by which Almighty God con- 
firmed the wisdom of those who, in building it, honored Him and 
His chief creature, the human person. 

Sometimes in the not so distant future the children whose schools 
you will visit in accordance with this education plan will begin to 
“take over.” They will write our new laws. They will interpret, 
modify and amend the old laws. Their mentality will determine how 
much of the old will survive and what will be the direction of the 
new. It is well that you speak to them now, eloquently and per- 
suasively, of the things you and I have recalled this evening. Make 
your voices clear and convincing, for by then other voices will be 
heard in our land. 

These will be the voices of new prophets who spread a teaching 
forgetful of New England’s God and of the reverence which Massa- 
chusetts had for the human person. These new teachers will bid 
our children write their law without reference to God and, ignorant 
of His Scripture with its warning that we put not our trust in 
princes, even those of the proletariat, they will propose sooner or 
later a government of men, of bureaus and commissions, not laws. 
They will talk little of the family, less of the sovereignty of parents 
and not at all of the dignity of personality. They will speak of race 
or class or partisan interests. They will repudiate the religious 
revelation which is the heart of our traditional faith and they will 
reject the legal concept of objective natural law which was the heart 
of our tradition of political freedom. They will have no voice for 
the phrases which meant so much to our founding fathers that they 
enshrined them in the basic documents of our national life, phrases 
which spoke of natural law and of God’s authority, “the laws of 
nature and of nature’s God.” 

Alas, it may be that these phrases will have no meaning for many 
who will seek to write and to construe the law of our land on matters 
of every kind, even those affecting our lives, our fortunes and our 
sacred honor. Already people tell us blandly that our Supreme 
Court is no longer a “natural law court” or, concerning certain leg- 
islation governing education and partially moral matters, they assert 
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that although citizens may singly reverence God and cherish the 
moral law, the community is not concerned with sacred values or 
with our religious heritage. 

All this may be. But at least in this month when we commemorate 
the authentic heritage of Massachusetts, let us remember that it 
was not always so. The men who founded our courts and who wrote 
our basic law did not believe it so and that is one of the chief reasons 
why our courts exist. Our democracy may become amoral or unre- 
ligious in days of confusion and indifference. But in the days of its 
original] inspiration and initial strength it talked of the endowments 
which the human person has from his Creator and of his consequent 
accountability to God. It may be that our children will not always 
discern the blessings of God on the faith of their fathers, but if they 
doubt the wrath of God on those who forget that faith and desert 
its social corollaries, then let them advert to the military, economic 
and political preoccupation which were left behind us at the doors of 
this hall and to which all too soon we must return. No defense of 
the Massachusetts heritage and of the values which it taught our 
forefathers could be more effective than the present straits to which 
certain new prophets, contemptuous of faith and freedom alike, have 
reduced the world. 

Hence the great importance of the positive work of education to 
which this month the Massachusetts Bar Association has dedicated 
itself. I pray that the education campaign in all our schools will 
have as its result an increased respect on the part of our children 
for public authority and particularly for the majesty of the courts. 
In this connection we who preach and who hold public posts have an 
urgent obligation to give the best possible example by emphasizing 
the dignity of public office, the sanctity of public authority and the 
legitimate title to special respect of those who wield it in the execu- 
tive, legislative or the judicial branches. 

You and I do not believe in the divine right of kings as did the 
Absolutists, but there is still a divinity hangs about a king if only 
because he holds authority which comes from God. We who prefer 
democratic traditions pay no tribute to democracy when we strip the 
wielders of civil authority of a dignity and even a divinity which 
surrounds them, too, so long as they hold as the designees of the 
people an authority which still comes from God. We must not forget 
this simply because they sometimes forget it themselves. Perhaps 
our public officials will be more mindful of the truly sacred character 
of their trust when those who elect them have been taught in our 
schools the divine roots and the sanctity of these trusts and have 
thus become a little more reverent about public authority and a little 
more wary, therefore, about those to whom they commit it. 

In any case, God’s standard requires that even in a democracy we 
think twice and twice again before we threaten public order by pot 
shooting at the persons or the policies of those who duly hold public 
office. It is sound democracy to point out that a president or a justice 
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is perhaps no better a man than any one of us, but it is bad morality 
and bad democracy to forget what the presidency is and what the 
majesty and dignity of the office of a judge. Even democracy pun- 
ishes contempt of court no matter what the private merits of the 
man who is the judge. 


All these things and much more besides the Massachusetts Heri- 
tage Month will teach our children. May they learn the lessons well, 


among them the lesson of how in the Massachusetts tradition we 
look to the church to inspire us concerning our divine origins and 
destiny; we look to the school to transmit the knowledge that our 
fathers developed from reason and revelation; we look to the courts 
to preserve and protect us in the exercise of the rights and duties 
arising from these. It is particularly important that the children 
learn these things at a time when so many and sometimes necessary 
impulses direct them to look to the heritage of other peoples to learn 
new wisdom. It is well that for at least a month each year we should 
direct their attention to the heritage of their own people to meditate 
the old sanity. During this month reminding them of the Massa- 
chusetts Heritage, teach them that they do not need to journey far 
afield to learn how to build the good society. 

This is a good place that we have here. It has firm, humane, divine 


foundations. Let them begin to plan their future in the light of the 
lessons of their own heritage here! 





FROM THE CONGRESSIONAL RECORD 


Extension of Remarks of Hon. Thomas J. Lane 
In the House of Representatives, May 5, 1955 


“Mr. Lane. Mr. Speaker, the members of the Massachusetts delegation 
in the Congress have been reminded by Albert West, chairman, Massa- 
chusetts heritage program of the Massachusetts Bar Association, that 
the constitution of the Commonwealth will be 175 years old on October 25. 


“The Massachusetts Bar Association is planning an extensive program 
for this occasion and hopes that all Massachusetts churches, schools, 
libraries, and organizations will join with them in their efforts to spread 
a greater awareness of our Massachusetts heritage to our fellow citizens 
of all ages. 


“His Excellency the Governor, Christian A. Herter, former Member 
of Congress, will officially proclaim October as Massachusetts Heritage 
Month. Last year, it will be recalled, December was thus designated, 
and in this connection the chief justice of the supreme judicial court, the 
Honorable Stanley E. Qua, and the bishop of Worcester, His Excellency 
John Wright, were the speakers.” 

The addresses of the Chief Justice and Bishop Wright were then 
printed in full. 
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TEACHERS AND CONSTITUTIONAL RIGHTS 


PROPOSED LEGISLATION TO COMPEL WHOLESALE DIS- 
CHARGE OF TEACHERS WHO ASSERT CONSTITUTIONAL 
RIGHTS DECLARED UNCONSTITUTIONAL. 

ADVISORY OPINION OF THE JUSTICES OF THE SUPREME 
JUDICIAL COURT REQUESTED BY THE HOUSE OF REPRE- 
SENTATIVES. (From the House Journal of April 13, 1955.) 


The following communication from the Justices of the Supreme 
Judicial Court was filed in the office of the Clerk. 


To the Honorable the House of Representatives of the Common- 
wealth of Massachusetts: 


The undersigned Justices of the Supreme Judicial Court respect- 
fully submit this answer to the question set forth in an order 
adopted by the House on March 28, 1955, and transmitted to us 
on March 30. The order refers to a bill now pending before the 
General Court known as House, No. 2590, a copy of which was 
transmitted to us with the order. 

The title of the bill is “An Act providing for the discharge of 
any professor, instructor or teacher in any university, college or 
school, public or private, located in the commonwealth, who refuses, 
at a duly constitutional trial, or at certain hearings or inquiries, 
to answer certain questions pertinent to his membership in the 
Communist party.” 

The bill, if enacted, would amend c. 71 of the General Laws by 
inserting a new section 30B, to read as follows:— 

“Section 30B. Any professor, instructor or teacher at any col- 
lege, university, teachers’ college, or public or private school in 
the commonwealth, who for any reason whatsoever, refuses, at a 
trial or at a duly constituted hearing or inquiry conducted for the 
purpose of investigating communism, at which testimony is taken 
under oath, to answer questions pertinent to his past or present 
membership in the communist party shall forthwith be discharged. 

“The provisions of this section shall be enforced by the attorney 
general in appropriate proceedings. 

“If any provision, phrase or clause of this section, or the appli- 
cation thereof to any person or circumstance, is held invalid, such 
invalidity shall not affect other provisions, phrases or clauses or 
application of this section which can be given effect without the 
invalid provision, phrase or clause or application, and to this end 
the provisions, phrases and clauses of this section are declared to 
be severable.” 

The question contained in the order is this: “Is it constitu- 
tionally competent for the General Court to enact a law providing 
for the discharge of any professor, instructor or teacher at any 
college, university, teachers’ college, or public or private school, 
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in the commonwealth who refuses for any reason whatsoever, 
intending to include therein refusals based on the grounds of self- 
incrimination, to answer questions pertinent to his past or present 
membership in the Communist Party at a trial or at a duly con- 
stituted hearing or inquiry conducted for the purpose of investigat- 
ing communism, at which testimony is taken under oath, substan- 
tially as set forth in said house, No. 2590?” 

Article 12 of the Declaration of Rights reads in part, “No sub- 
ject shall . . . be compelled to accuse, or furnish evidence against 
himself.” The Fifth Amendment to the Constitution of the United 
States provides in part that no person “shall be compelled in any 
criminal case to be a witness against himself.” 

It is plain that the proposed section 30B, if enacted into law, 
and if valid, would apply to a person who had exercised his right 
under either Constitution at any trial or duly constituted hearing 
or inquiry, whether within or outside the Commonwealth, to refuse 
to answer questions pertinent to his membership in the Communist 
Party, whether present or past, without limitation of time. 

It is the very cornerstone of our system of government that 
none of the three great departments, the legislative, the executive, 
or the judicial, can destroy or impair the constitutional rights of 
any person. All branches of the government are alike bound by 
the constitutional mandate. Therefore it must be clear that if the 
General Court should pass a purported statute to the effect that 
no teacher should avail himself of his right not to testify or 
furnish evidence against himself, such purported statute would 
be in direct contradiction of the constitutional provisions and would 
be void. So also would be a purported statute that should seek to 
penalize as by fine or imprisonment a person who should exercise 
his constitutional right. It is true that the proposed statute does 
not quite do either of the things just suggested. But it does some- 
thing of comparable effect. It makes an indirect but hardly less 
serious attack upon the constitutional right. It attempts to say to 
any teacher in a college or school, whether public or private, that if 
he exercises his right he shall be deprived of his employment and 
means of livelihood. It would also bar him from any future em- 
ployment as a school teacher, since, if he should obtain such employ- 
ment, the statute would again operate to compel his discharge. 
This would be true even though otherwise he might find some 
school or college that had faith in him and would be willing to em- 
ploy him. These consequences would be visited upon a person who 
had committed no crime, but had merely availed himself of his 
constitutional right; for it cannot be too often emphasized that 
the exercise of the privilege not to incriminate oneself does not 
prove guilt. The privilege is designed to protect the innocent, even 
though it may often be used to shield the guilty. 

In Opinion of the Justices, 300 Mass. 620, all but one of the then 
Justices of this court advised the Senate that a carefully drawn 
statute intended to permit under specified limitations the drawing 
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of an inference adverse to a defendant in a criminal case from his 
failure to testify would be unconstitutional as an infringement upon 
the principle of article 12 of the Declaration of Rights hereinbefore 
set forth. In Commonwealth v. Smith, 163 Mass. 411, at page 430, 
this court said, “One who avails himself of his constitutional priv- 
ilege, and refuses to accuse or furnish evidence against himself, 
shall be subject to no injurious consequence under the law by rea- 
son of his having done so. The Constitution and laws do not and 
could not assume to say that no unfavorable private opinion should 
be formed. The protection afforded by the Constitution is that the 
individual shall not be prejudiced at law by his silence, if he keeps 
silent.” In Peck v. Cargill, 167 N. Y. 391, at page 395, the Court 
of Appeals of New York said, “No law can be valid which directly 
or indirectly compels a party to accuse or incriminate himself or 
to testify by affidavit or otherwise with respect to his guilt or 
innocence.” The proposed statute would penalize the exercise of 
the constitutional right, and would introduce a form of compul- 
sion in violation of the constitutional provisions. Jones v. Com- 
monwealth, 327 Mass. 491. Blau v. United States, 340 U. S. 159. 

The right of the individual to engage in a lawful occupation is 
itself a right secured to him under both Constitutions. This right 
is subject to reasonable regulation in the public interest, but it 
cannot be destroyed. Commonwealth v. Strauss, 191 Mass. 545, 
550. Holcombe v. Creamer, 231 Mass. 99, 108-109. Matter of 
Sleeper, 251 Mass. 6, 18-19. Opinion of the Justices, 267 Mass. 
607, 610-611. McMurdo v. Getter, 298 Mass. 363, 365-366. Opinion 
of the Justices, 322 Mass. 755, 759. Truazx v. Raich, 239 U. S. 33, 
41. It would seem that the proposed statute would practically 
destroy the constitutional right of certain persons to engage in the 
occupation of teaching for no other reason than that they had exer- 
cised another constitutional right—the right not to incriminate 
themselves. 

In considering whether a proposed step would lead outside the 
bounds of the Constitution it is permissible and generally wise to 
consider where a second or third step in the same direction would 
lead. If it is constitutional to prohibit a teacher from private 
employment on the ground that he had availed himself of his right 
not to incriminate himself, it would seem that it would be equally 
constitutional to prohibit on the same ground a lawyer from 
practising his profession, or a reporter or editor from being em- 
ployed by a newspaper or magazine, or perhaps even a clergyman 
from entering into an engagement with a church. Persons in 
these and many other occupations have almost, if not quite, as 
great opportunity to influence public opinion as have teachers. 
The Supreme Court of the United States in a somewhat different 
connection said, “If the state may compel the surrender of one 
constitutional right as a condition of its favor, it may, in like 
manner, compel a surrender of all. It is inconceivable that guaran- 
ties embedded in the Constitution of the United States may thus 
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be manipulated out of existence.” Frost & Frost Trucking Co. v. 
Railroad Commission of California, 271 U. S. 583, 594. 

Nothing in this opinion is inconsistent with what was recently 
decided in the case of Faxon v. School Committee of Boston, 331 
Mass. 531.1 In that case the question was whether a public board 
having charge of public schools could in the exercise of its judg- 
ment in a particular instance dismiss a public school teacher for 
refusing to testify about his relations with communism. In that 
case the public as represented by the school committee had the 
rights of an employer in the selection and retention of employees 
suitable to the enterprise in hand. There was no attempt to inter- 
fere generally with the petitioner’s practice of his profession. The 
question there was whether the school committee could be com- 
pelled to employ the petitioner in public employment. The ques- 
tion now before us is whether all employers public or private can 
be compelled not to employ a person who has exercised his constitu- 
tional right. The difference is obvious. 

Whether a statute like the proposed section 30B but limited to 
public schools would be valid does not seem fairly within the 
scope of the question asked. If the General Court had in mind the 
enactment of such a statute it is conveivable that the section would 
have been framed as at present, even taking into account the sever- 
ability provisions of the third paragraph. 

We have discussed the question mainly on the assumption of 
refusal to testify on the ground of self-incrimination. We have 
done so because that is the most common ground of refusal and 
because the question as framed emphasises that ground. The 
proposed section is not limited to that ground but does include 
it in the expression “for any reason whatsoever.” Refusals to 
testify might conceivably be on grounds other than self-discrimina- 
tion, such as that the question is beyond the scope of the inquiry 
or on some other ground, justified or unjustified. It is not prac- 
ticable to anticipate all possible grounds and to discuss the effect 
of such a statute upon the constitutional rights of the witness in 
all possible instances. 








A. A. DORITY CO. 
SURETY BONDS 


Probate, Fidelity, Contract, ete. 
. 
20 PEMBERTON SQUARE 
LA 3-2935-6 




















20 MASSACHUSETTS LAW QUARTERLY 


We are of opinion that the proposed section 30B would be un- 
constitutional as an interference with the exercise of the consti- 
tutional privilege against self-incrimination and as a form of com- 
pelling a person through fear of legal consequences “to accuse, or 
furnish evidence against himself.” We have not thought it neces- 
sary to consider whether the proposed section would also be uncon- 
stitutional as denying due process of law. See Wieman v. Updegraff, 
344 U. S. 183. Nor have we considered whether it would be an ex 
post facto law or bill of attainder. See Cummings v. Missouri, 4 
Wall. 277; United States v. Lovett, 328 U. S. 303. 

We answer the question as put to us “No.” 

Mr. Justice Lummus has been prevented by illness from taking 
part in the consideration of the question and answer. 


STANLEY E. QUA. 

JAMES J. RONAN. 

RAYMOND S. WILKINS. 

JOHN V. SPALDING. 

HAROLD P. WILLIAMS. 

EDWARD A. COUNIHAN, JR. 
April 13, 1955. 

The communication (House, No. 2707) was read by its first and 

concluding paragraphs only, there being no objection; and it was 


placed on file. 
1 Mass. Adv. sh. (1954) 613. 





SOCIAL SECURITY FOR LAWYERS 


THE ANSWERS RECEIVED 


At the request of members, in a loose leaf “News in Brief,” in- 
serted in the February “Quarterly,” the following questions were 
printed with a request for answers (see February “Quarterly” 
p. 108 referring to the questions). 


SOCIAL SECURITY FOR LAWYERS 


DO YOU OR DON’T YOU? 
Want it provided for by Congress? 
1. As a compulsory law? 
2. Asa voluntary law? 
3. Are you opposed to either? (if so which and why?) 
4. Have you no opinion? 


There are about 4,800 members of the Association. 216 answers 
have been received. 
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Of these 45 favored compulsory coverage. 85 favored voluntary 
coverage. Of these a few expressly opposed compulsory, but 
favored voluntary. The rest did not answer on compulsory. 5 
answers were opposed to both compulsory or voluntary. 

As stated on page 88 of the “Quarterly” of December 1954, 
your Executive Committee voted in favor of a voluntary plan. At 
the annual meeting of the Association at Swampscott in June 1954, 
there was a similar vote and the Board of Delegates at its meeting 
on January 12, 1955, voted for a voluntary plan. The Lawrence Bar 
Association has voted for the coverage of lawyers either on a volun- 
tary plan or a compulsory plan. The Lynn Bar Association polled 
its members with the result that 106 favored a compulsory cover- 
age, 50 favored a voluntary coverage and 4 opposed any coverage. 

As stated in the February “Quarterly” (p. 108) at the Chicago 
meeting of the A.B.A. House of Delegates, the chairman of the 
National Conference of Bar Presidents reported inquiry of 1,445 
bar associations, the answers received showing a majority in favor 
of voluntary coverage of lawyers. The House after debate and 
vigorous opposition from Illinois voted to approve voluntary cover- 
age. The debate in the House resulting in the vote will be found 
in the A.B.A. Journal for April 1955 (p. 374). As there appearing 
the Massachusetts Bar Association was recorded in favor of the 
voluntary plan in accordance with its votes already mentioned. 

Among the answers in favor of coverage, one member wrote: 
“The position taken by the National Committee which opposed 
extension even on a voluntary basis is hard for me to understand.” 

We have tried repeatedly to keep members informed of both 
sides of the discussion, especially in the “Quarterly” for April and 
for June 1954 where both sides were presented. We have received 
several letters suggesting that Massachusetts lawyrs should do 
their own thinking and pay more attention to the views of the 
A.B.A. committee with caustic disparaging remarks about members 
of that committee who happen to be exceptionally experienced and 
well informed men, whether we agree with them or not, (see 
“Quarterly” for June 1954, p. 28). We might as well realize that 
there is plenty of room for genuine differences of opinion and “keep 
our shirts on.” 

Some briefly stated reasons appear in the opposition answers re- 
ceived. One who favored voluntary and opposed compulsory cover- 
age, said, “Where is our freedom if everything becomes compulsory ?” 
Another who favored a voluntary plan, opposed compulsory “for 
various reasons as stated in the ‘Quarterly’ from time to time by 
others.” 

Joseph F. O’Connell, who opposed both compulsory or voluntary, 
stated his reason as follows: 

“99.9% don’t understand it. I oppose because the $1,200.00 figure 
is gross not net, as many think.” 

We are always somewhat uncertain as to how much lawyers 
read or think about matters on which they express their views in 
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answer to questions without reasons. During a good many years 
we have often noticed that some seem to do little of either with the 
incidental result that a minority, who have really thought about 
the subject, may prove to be right. Who may be right as to this 
particular matter remains to be seen. As we go to press, the May 
issue of the “Bar Bulletin” of the Boston Bar Association has 
arrived containing an interesting committee report on the subject. 


Fr. W. &. 


THE SUPREME COURT AND THE PRESIDENCY 
Chief Justice Says “No” and Some Earlier History. 


The press of April 16th carried the following statement by Chief 
Justice Warren of the Supreme Court of the United States. “My 
name has been used as a possible candidate for the presidency. 

“This has been a matter of embarrassment to me because it re- 
flects upon the performance of my duties as Chief Justice of the 
United States. 

“When I accepted that position, it was with the fixed purpose of 
leaving politics permanently for service on the court. That is 
still my purpose. It is irrevocable. I will not change it under 
any circumstances or conditions... .” 

In the New York Herald-Tribune of Sunday, April 17th appeared - 
the following editorial comment: 

“Chief Justice Warren’s statement is admirably frank and firm. 
He has observed, like any other reader and voter, that the public- 
opinion poils have been presenting him as a conspicuous possibility 
for the Presidency in next year’s election. The Chief Justice ‘has 
immediately spoken out in the most direct fashion. .. . 

“While some may regret that Chief Justice Warren has so 
admantly closed the door on any chance of electoral consideration, 
this action commands the greatest respect for . . . the Supreme 
Court. Other members of that tribunal have sought to be Presi- 
dent in the past, but Mr. Warren feels a dedication that does not 
permit of personal aspiration in politics. .. . 

“By asserting himself with force and clarity, Chief Justice 
Warren ... has spoken for the detachment, prestige and authority 
of the Supreme Court. From this, all Americans can take in- 
spiration.” 

We join, heartily, in, applauding the action of the Chief Justice— 
following the similar action of Chief Justice Waite in the 1875, in 
the public interest. (See Warren, “The Supreme Court in United 
States History,” vol. 3, pp. 285-287.) 

As readers may wish to be reminded briefly of the earlier history 
of this matter we reprint it from the A.B.A. Journal of August 
1949* and the “Quarterly” for October 1949. At that time a mem- 
ber of the court was supposed, perhaps, mistakenly, by many, to 
have political ambitions. 
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THE PRESIDENTIAL FEVER ON THE SUPREME BENCH 


Chief Justice, “Mark but my fall, and that that ruin’d me, 
Judge Davis, I charge thee, fling away ambition, 
By that sin fell the angels; how can man, then, 
The image of his Maker, hope to win by’t?”—Shakespeare 
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An A.B.A. committee unanimously recommended that members 
of the court, hereafter appointed, shall be ineligible for the office 
of president or vice-president until five years have elapsed after 
their retirement from active service.* The history behind this 
recommendation was called to the attention of the bar as follows: 

“Warren in ‘The Supreme Court in United States History,’ after 
a somewhat detailed account of the career of Chief Justice Chase, 
says (vol. 3, p. 181), 

‘Chase retained his ambition to succeed to the Presidency, 
and he was undoubtedly desirous of receiving the nomination 
both in 1868 and in 1872. While this ambition never influenced 
his judicial decisions it seriously impaired the popular con- 
fidence in his impartiality and weakened the effect of some of 
his opinions.’ 

“Fairman’s ‘Mr. Justice Miller and the Supreme Court’ devoted 
an entire chapter to the ‘Presidential Aspirations’, not only of 
Chase, but of Justices Davis and Field openly, and even of Miller, 
less openly, (see Chap. XIII). Thomas Nast’s cartoon (in Harper’s 
Weekly of April 6, 1872) of “The Presidential Fever on the Supreme 
Bench’, is here reproduced showing Chief Justice Chase advising 
Justice Davis. (In the words of Shakespeare in Henry VIII, Act ITI, 
Scene 2.) 

“In Paine’s Life of Thomas Nast, where this cartoon is also repro- 
duced, it appears that Judge Miller approved of this form of popu- 
lar ridicule of judicial ambitions (see pp. 232-234). Swisher’s 
Life of Stephen J. Field, (chapters XI and XII) contains the story 
of his ambitions. 

“Chief Justice Waite in declining said, ‘In my judgment the con- 
stitution might wisely have prohibited the election of a chief justice 
to the Presidency.’ (See Warren, Vol. III, pp. 285-287). 

“We believe that, in the public interest, it is time to follow the 
suggestion of Chief Justice Waite and protect the public confidence 
in the court from the recurrent political aspirations of any of 
its members.” 

Following the spectacle of the late sixties and early seventies, 
already mentioned, the Central Law Journal, in Sept. 1874, said 

“It is not improbable that the popular confidence in the integrity 
of the highest court of the Nation may have been to some extent 
impaired, within the last few years, by the knowledge that some 
of its members were possible, or even probable, candidates for the 
Presidency” (quoted by Warren, p. 285, note). 

When Chief Justice Waite declined, Harper’s Weekly of Nov. 27, 
1875 commented on the “essential impropriety of the effort to draw 
the Supreme Bench into every Presidential contest” and added: 

“Chief Justice Waite fulfils his duties with quiet dignity. When 
he took his seat, it was the general conviction that political ambition 





* Committee on Jurisprudence and Law Reform in Advance Program 1949, 
p. 79, and See A B A Reports 74, p. 220. 
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no longer sat upon the highest Bench, and the country would be 
spared the spectacle that had pained it.” 

The American people cannot afford such political “spectacles” 
on the court. They should stop or be stopped. Chief Justice 
Warren has risen to the occasion by publicly recognizing this fact as 
Chief Justice Waite did on the earlier occasion. The public is in- 
debted to them for so doing. Membership on the Court is enough 
for any man and it should not be accepted as a political stepping 
stone to something else. The only justice ever nominated was Charles 
E. Hughes, while an associated justice, and we have been told, very 
directly, that he always regretted it. 


F. W. G. 





THE CONTROVERSIAL REED-WALTER AMEND. 
MENT TO CHANGE THE AMENDING PROCESS 
IN THE FEDERAL CONSTITUTION 


Probably few members of the bar here are aware that the amend- 
ment is pending in Congress. 

Shortly before the meeting of the A.B.A. House of Delegates, 
in Chicago, in February, the following letter was sent to all mem- 
bers of the House: 

February 14, 1955. 

To the Members of the House of Delegates 

of the American Bar Association: 

I have received an advance copy of the report of the Committee 
on Jurisprudence and Law Reform supporting the “Ebinger 
Proposal” now known as the Reed-Walter amendment to the 
Federal constitution. The proposal is to change the amendment 
provision in Article V by adding a provision that 

“the legislature of any state by a two-thirds vote may propose 
an amendment to the Constitution to be submitted when twelve 
states shall have filed certified copies of concurring resolutions,” 

I do not like to disagree with my friends on the committee, 
especially as I sympathize strongly with their anxieties about 
the expanding centralization of power in the Federal government 
and weakening of the state governments and local responsibilities 
of the citizens under a government at a distance which always 
reminds me of the remark of Thomas B. Waite of Maine in 1787, 
that consolidating America into one government would be like 
trying “to govern Hell by prayer’. The incredible itch for 
more and more power in any government cannot be ignored. 

While I sympathize with the committee, I cannot swallow their 
proposed remedy. Accordingly, I expect, with reluctance, but 
with conviction, to oppose the committee report on the floor of the 
House and I respectfully suggest to the members of the House 











26 MASSACHUSETTS LAW QUARTERLY 


that they bring all their knowledge and experience with human 
nature to bear in thinking about the proposal before the House 
meets on February 21, and after reading Mr. Martin’s article 
in the September A.B.A. Journal (p. 767) which does not con- 


vince me. Frank W. Grinnell. 


The matter was vigorously debated and defeated by a vote of 93 
to 64 at the meeting of the House. 

A summary of the debate appears in the A.B.A. Journal for 
April, pp. 377-378. As there appears (p. 378), after the proposal 
was defeated, the subject was referred back to the committee for 
further consideration, so that it, or something similar, may come 
up again at the Philadelphia meeting of the House next August, or 
later. The subject directly concerns you and all the American 
people. We suggest that lawyers interested in their government read 
the debate in the A.B.A. Journal and think about it. In the words 
of President Bodfish at the Heritage dinner (see p. 4), if we are to 
“live our great heritage,” the legal profession in Massachusetts 
cannot afford to be merely locally provincial or political in its think- 
ing. The proposal is still being urged before Congress. We believe 
it should be defeated. F. W. G. 





GROUP LIFE INSURANCE FOR A.B.A. MEMBERS 


Chicago, May 10—Large numbers of lawyers in all parts of the country are 
enrolling in the American Bar Association’s group life insurance program, in 
the first such national plan ever offered to members of the legal profession. 
Since the plan was announced ten days ago, a heavy response has been flooding 
in to the ABA headquarters offices in the American Bar Center. 

More than 5,000 ABA members had indicated interest in the plan prior to the 
mailing out of official notices to all ABA member-lawyers on May 1. The plan 
becomes effective with the enrollment of the first 10,000 members, constituting 
half of the American Bar Association membership in any state. 

Offered to members of the ABA up to age 56, the group plan provides death 
benefi‘s up to $6.000 on a sliding scale according to the age of the insured at the 
time of death. Insured lawyers pay only $20 a year for the insurance regardless 
of age, and without physical examination or evidence of insurability. The in- 
surance is convertible to ordinary life upon the insured’s reaching age 56, or 
upon the termination of his ABA membership. 

William Clarke Mason of Philadelphia, chairman of the special ABA commit- 
tee which developed the plan after a s‘udy of more than two years, warned that 
lawyers planning to take advantage of the insurance must mail in signed appli- 
cations to the American Bar Association Endowment, 1155 East 60th Street, 
Chicago 37, by June 1. That date is the deadline of the offer for the insurance 
plan under present terms. 

Enrollment cards are now in the hands of all ABA members. Additional cards 
may be obtained upon request to the American Bar Association Endowment. The 
New York Life Insurance Co., underwriter of the group plan, has called the pro- 
gram one of the most attractive from the low premium, qualifying and benefit 
standpoints, that ever has been offered to a professional group. The plan has 
been approved by the Board of Governors of the American Bar Association and 
by the Council of the Junior Bar Conference, whose members are actively assist- 
ing in the establishment of the program. The plan supplements, but does not 
compete with, existing group insurance programs in effect in various states and 


cities. American Bar Association Committee on Public Relations. 
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MALPRACTICE CASES IN MASSACHUSETTS 
LAW, EVIDENCE, STATUTES, DECISIONS, 
TREATISES, AND PROPOSED LEGISLATION 


By MEYER H. GOLDMAN* 


“A paper written for, and to be published in, volume 16 of the 
NACCA Law Journal which is to have the copyright and reserve 
all rights other than publication in this present issue of the Massa- 
chusetts Law Quarterly.” 


Part I 


In 1894, the Massachusetts Legislature passed the Medical Prac- 
tice Act. It established a board of registration in medicine which 
supervised and qualified physicians in the practice of medicine. 
Prior to that time anyone “had but to announce himself a physician 
and he became one. He might assume a title to which he had no 
claim, and place a forged certificate upon his wall. The law could 
not interfere with his actions”. 

In the year 1880, the Massachusetts Supreme Judicial Court gave 
us the first clear cut statement of the law in this Commonwealth 
in a malpractice case. 

Small v. Howard 128 Mass. 131, 135, 136. (1880) 

That case was decided in the horse and buggy days. Yet it 
remains the leading case on the subject despite the great changes 
and advances in medicine. With conditions so different in our 
time, should not Small v. Howard be considered out of date as a 
precedent? But it seems to make no difference to the courts in 
Massachusetts that the general practitioner today, even in a small 
hamlet, may see thirty to fifty patients a day. Nor does it seem 
to impress our courts, that a physician today, is exceptionally well 
educated and trained. He is subject to the Board of Registration 
in Medicine, and must pass rigid examinations before he can prac- 
tice his calling. He belongs to various medical societies, receives 
various medical journals and has access to modern medical libraries 
and hospitals, and to specialists at distances that are within easy 
reach even in the greatest emergency. 

Small v. Howard laid down the following rule as to physicians: 

Page 135. (1) “His contract, as implied by law, is, so far as this 
point is concerned, that he possesses that reasonable degree of learn- 
ing, skill and experience which is ordinarily possessed by others of his 
profession. Leighton v. Sargent, 7 Foster, 460. Jt must be the ordi- 
nary skill, learning and experience of the profession generally. Wilmot 

v. Howard, 39 Vt. 447. And, in judging of this degree of skill in 


Of the Boston bar. 
**As it deals directly with the law in Massachusetts, the Editor of that Journal, 
has consented to its earlier publication in the “Quarterly” for the information 
of the bench and bar in Massachusetts. 

Part I of the article is a revision of one which appeared in “Legalite”. 
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any given case, regard is to be had to the advanced state of the 

profession at the time. McCandless v. McWha, 22 Penn. St. 261.” 

(Italics ours.) NO MASSACHUSETTS CASE WAS CITED. 

Page 136. (2). “One other point remains to be considered. It it a 
matter of common knowledge that a physician in a small country village 
does not usually make a specialty of surgery, and, however well in- 
formed he may be in the theory of all parts of his profession, he 
would, generally speaking, be but seldom called upon as a surgeon to 
perform difficult operations. He would have but few opportunities 
of observation and practice in that line such as public hospitals or 
large cities could afford. The defendant was applied to, being the 
practitioner in a small village, and we think it was correct to rule that 
“he was bound to possess that skill only which physicians and surgeons 
of ordinary ability and skill, practising in similar localities, with op- 
portunities for no larger experience, ordinarily possess; and he was 
not bound to possess that high degree of art and skill possessed by 
eminent surgeons practising in large cities, and making a specialty 
of the practice of surgery.” 

(Italics ours.) NO CASES WERE CITED. 

Attention should be focused on the italicized words in the 
second quotation—‘“‘Practising in similar localities, with oppor- 
tunities for no larger experience.” Only one later case has re- 
ferred to the first half of this quotation; not one later case has ever 
mentioned the second half. Nevertheless Small v. Howard has 
given birth to four variations of its rule. The words “similar lo- 
calities” have been replaced in some decisions by the words “same 
locality,” or same “community,” or “like circumstances,” or “similar 
circumstances” or by “corresponding conditions.” In the Superior 
Court, the judges almost uniformly follow the “same locality” 
doctrine, and overlook the qualifying words, “with opportunities 
for no longer experience” in the second quotation from Small v. 
Howard. 

What is meant by the “same locality” or by the “same com- 
munity.” In Boston, there is a geographical section called Charles- 
town. It is as much a part of the City of Boston in the legal sense 
as the City Hall itself close to the heart of the medical centre of the 
world. The medical schools of Harvard, Tufts and Boston Univer- 
sity are around the corner, so to speak. Some of the greatest hos- 
pitals in the world are within a three to ten minutes ride from its 
borders—The Massachusetts General Hospital; The Boston Lying- 
In-Hospital—just to mention two. And yet, in a recent malpractice 
case that was tried twice, two judges have ruled that a doctor 
who practiced medicine in Charlestown was to be judged by the 
standards of other physicians in the same community, to wit, 
Charlestown, and not by the standards of physicians in the City 
of Boston, which includes Charlestown. 

The four variations of the rule in Small v. Howard may be 
briefly stated as follows: 
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1. A physician is held to the standard of care of other physi- 
cians in similar communities. We call this the “similar localities” 
doctrine. *Tucker v. Stetson 233 Mass. 81, 84 (1919)1. 


2. A physician must “use the care and skill of an ordinary 
practitioner in the community where he practiced his profession.” 
We call this the “same locality” doctrine.? 


3. A physician is obliged “to use such reasonable skill and dili- 
gence as members of his profession commonly possess and exercise 
under corresponding conditions.” We call this the “similar circum- 
stances” doctrine.’ This is the rule as to a specialist.4 


4. A physician is “bound to have the ordinary skill and learning 
of a physician, and exercise ordinary diligence and care.” We 
call this the doctrine of the “ordinary physician,” that is, the 
average general practitioner.5 


CONCLUSION 


Chesley v. Durant decided in 1922 was the first case to announce 
the doctrine of “similar circumstances,” citing Small v. Howard 
which stood for the rule of “similar localities.” Of the four varia- 
tions mentioned above, the doctrine of Chesley v. Durant described 
as the third variation, comes closest to the real spirit of the rule 
in Small v. Howard, where the Court intended to take into consid- 
eration the advances in medical science, and all the surrounding 
circumstances of each case. That opinion did not say that the law 
in malpractice cases should be kept in a legal straight jacket. It 
is in accordance with the enlightened view that a physician’s con- 
duct should be judged by the standards of physicians in the light 


1 The asterisk, here and elsewhere in this memorandum indicates that Small v. 
Howard was cited. It should also be noted that the Tucker case is the only 
case that has followed the substance of the first half of the rule quo’ed above 
in Small v. Howard which used the words “practicing in similar localities”. 
The Tucker case used the words “similar communities”. However, the Tucker 
case has omitted the second half, of the rule in Small v. Howard, namely the 
words “with opportunities for no larger experience”. 

2 Carey v. Mercer, 239 Mass. 599, 601 (1921); *Mason v. Geddes, 258 Mass. 40, 
43 (1926); Boston v. Fountain, 267 Mass. 196, 202 (1929) “his locality”; *Ernen 
v. Crofwell, 272 Mass. 172, 175 (1930) “same locality”; Boufard v. Canby, 292 
Mass. 305, 309 (1935); *Vignault v. Hewson Dental Co., 300 Mass. 223, 228 
(1938); Langis v. Danforth. 308 Mass. 508, 511 (1941); Vartaman v. Berman, 
311 Mass. 249. 253 (1942); Coburn v. Moore, 320 Mass. 116, 121 (1946). 

Carey v. Mercer was the first case with the “same communi'y” doctrine. 
That case cited only one precedent, namely, Tucker v. Stetson which had adopted 
the “similar community” doctrine citing Small v. Howard. 

3 *Chesley v. Durant, 243 Mass. 180, 183 (1922); King v. Belmore, 248 Mass. 
108, 113 (1924); Boston v. Fountain, 267 Mass. 196, 201, 202 (1929); Semer- 
jian v. Stetson, 284 Mass. 510, 512 (1933); Tallon v. Spellman, 302 Mass. 179. 
182 (1939); Borysewicz v. Dineen, 302 Mass. 461, 463 (1939) “Similar circum- 
stances”. 

4 *Gabrinas v. Miniter, 289 Mass. 20, 21 (1935); Thomas v. Ellis, 329 Mass. 93, 
100 (1952)—“like circumstances”. 

5 Harriott v. Plimpton, 166 Mass. 585, 588 (1896); *Cross v. Albee, 250 Mass. 
170, 175 (1924); Butler v. Layton, 266 Mass. 117, 121 (1929); *Bennett v. 
Fitzgerald, 284 Mass. 535, 538 (1938); Zimmerman v. Litvich, 297 Mass. 91, 93 
(1937); Levenson v. Ruble, 307 Mass. 562, 566 (1940); King v. Solomon, 323 
Mass. 326, 328 (1948); 
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of all the relevant circumstances of the case rather than by the 
arbitrary standards of the same, or similar, locality doctrine. The 
examination of the Board of Registration in Medicine is uniform. 
It is the same for the applicant who intends to practice in the 
smallest or in the largest community. The canon of ethics govern- 
ing physicians is uniform, except for matters that are peculiarly 
local. The medical societies, and physicians do not accept any such 
rule as the “same locality” or the “similar locality” doctrine. They 
know that in most instances the diagnosis and treatment of certain 
conditions is as easy for the doctor in the small town as it is for the 
physician in the big city. The fees may be different, but the prac- 
tice is the same. For example, the diagnosis of diabetes and its 
treatment is very simple. And it is the same everywhere. 

It is interesting also to observe that in 1941 all hospitals in 
Massachusetts were placed under the jurisdiction of the Department 
of Public Health, except those that came under the jurisdiction 
of the Department of Mental Health. Under the enabling statute, 
the Department of Public Health has promulgated a set of written 
rules and regulations covering the conduct of hospitals and of 
physicians who practice in them. Those rules are uniform for every 
hospital, large or small, in the big city or in the little town, that 
comes under the jurisdiction of the Department of Public Health. 
Therefore, can the law do less than to bring itself into harmony 
with the thinking, as to medical practice, of the very physicians 
that it attempts to judge? f, 

In 1844 the Massachusetts Supreme Judicial Court announced its 
right and wrong test for insanity in criminal cases. Common- 
wealth v. Rogers 7 Metcalf 500, 501, 502 (1844) ®. 

That case is still the law despite the fact that it does not square 
with medical and scientific knowledge of insanity. And physicians 
are quite amused to know that man may be medically insane but 
legally sane. 

It may be said with equal force that in the court room, a physi- 
cian is quite happy with the narrow and outmoded law on malprac- 
tice. For such a law helps the defendant physician. But, off the 
record, physicians are quite amused that the courts of Massachu- 
setts have set up medical standards for each community when in 
fact every physician knows that the standards are virtually the 
same everywhere. 


PART II 


MEDICAL TREATISE AS EVIDENCE 


We come now to the question that remains. In 1949, Massachu- 
setts enacted legislation which provided for the admission in evi- 
dence of medical text books in malpractice cases, as follows: 





6 Commonwealth v. Rogers followed the old English rule in M’Naughton’s 
Case which was recently rejected in Durham v. U. S. (C.A.D.C.) (July 1, 1954) 
214 F2d 862. 
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Chap. 1883 AN ACT MAKING ADMISSIBLE IN EVIDENCE IN CASES OF CON- 
TRACT OR TORT FOR MALPRACTICE CERTAIN STATEMENTS OF FACT OR 
OPINION CONTAINED IN PUBLISHED TREATISES, PERIODICALS, BOOKS AND 
PAMPHLETS. 

SECTION 1. Chapter 233 of the General Laws is hereby amended 
by inserting after section 79B, inserted by section 1 of chapter 385 
of the acts of 1947, the following section:—Section 79C. A statement of 
fact or opinion on a subject of science or art contained in a published 
treatise, periodical, book or pamphlet shall, in the discretion of the court 
and if the court finds that it is relevant and that the writer of such 
statement is recognized in his profession or calling as an expert on the 
subject, be admissible in actions of contract or tort for malpractice, 
error or mistake against physicians, surgeons, dentists, optometrists, 
hospitals and sanitaria, as evidence tending to prove said fact or as 
opinion evidence; provided, however, that the party intending to offer 
as evidence any such statement shall, not less than three days before 
the trial of the action, give the adverse party notice of such intention, 
stating the name of the writer of the statement and the title of the 
treatise, periodical, book or pamphlet in which it is contained. 


SECTION 2. This act shall take effect on September first in the 
current year. Approved April 18, 1949. 
Has this statute merely created a new exception to the hearsay 

rule of evidence, or has it effected a change in the substantive law 
in malpractice cases? In the opinion of the writer the legislature 
intended a change in both directions, especially in a case involving 
a general practitioner. 

Despite the rule in Small v. Howard, and despite the four varia- 
tions of that rule, trial judges in this Commonwealth usually 
follow one simple rule in the case of a general practitioner. He is to 
be held to the standards of care exercised by other general prac- 
titioners in his community. Under this rule a physician who prac- 
tices in one community cannot testify against a physician who 
practices in another community. In the case of a specialist, how- 
ever, the trial judges hold that he is to be judged by the standards 
of “similar specialists in like circumstances.” 

The following illustration will point up the significance of the 
question under discussion. If a general practitioner is to be judged 
only by the standards of care of other general practitioners in his 
community, it is obvious that under the existing law, before the 
enactment of this statute, a general practitioner in an outside com- 
munity could not testify against the defendant. And, certainly, a 
specialist even within the community could not testify against 
the defendant who is a general practitioner. It also follows that 
neither a general practitioner nor a specialist from outside of 
Massachusetts could testify in a case against a local general prac- 
titioner. Nevertheless, a text book written by a specialist who 
practices in another community or outside of Massachusetts is ad- 
missable in evidence against the general practitioner under the new 
statute, even though the author of the text book could not he per- 
mitted to testify. 
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The history of the statute under discussion follows: 


In 1949, House No. 884 was introduced in the form below in the 
footnote’. 


Its form was taken almost verbatim from Rule 529 of the Model 
Code of Evidence of the American Law Institute (1942), Chapter 
VI, entitled “Hearsay Evidence.” See Note below.® 


This Rule 529 had long been advocated by Wigmore.® He said, 
“The writer of a learned treatise publishes primarily for his pro- 
fession. He knows that every conclusion will be subjected to careful 
professional criticism, and is open ultimately to certain refutation if 
not well-founded; that his reputation depends on the correctness of 
his data and the valadity of his conclusions; and that he might bet- 
ter not have written than put forth statements in which may be 
detected a lack of sincerity of method and accuracy of results—it 
must be conceded that those who write with no view to litigation 
are at least as trustworthy, though unsworn and unexamined, as 
perhaps the greater portion of those who take the stand for a fee 
from one of the litigants.”” Wigmore, Third Edition, Volume 6, 1692 
(b) and (c). 

At the hearing on House No. 884, the rule in Small v. Howard 
and its four variations were brought to the attention of the com- 
mittee. Also that the courts added another rule sometimes referred 
to as the “same time” rule which holds that “regard is to be had to 
the advanced state of the profession at the time.” Small v. Howard, 
128 Mass. 131, 185. The proponents further agreed that 


(1) Under the “same community” rule, a physician in one 
community could not testify against another physician in another 
community. For example.—The cities of Boston and of Brockton 
are twenty-two miles apart in the Commonwealth of Massachusetts. 
Boston has a population of 801,444; Brockton has a population of 
62,860. It has been held that a Boston physician could not testify 
in a case against a Brockton doctor unless there was evidence 
that he was familiar with the standards of physicians in Brockton. 
Coburn v. Moore, 320 Mass. 116, 120, 121 (1946). 


7™“A published treatise, periodical or pamphlet on a subject of history, science 
or art shall be admissible to prove the truth of a matter stated therein if the 
judge takes judicial notice, or a witness expert in the subject testifies, that the 
writer of the statement in the treatise, periodical or pamphlet is recognized 
in his profession or calling as an expert on the subject.” 

8“Rule 529. Learned Treatises. A published treatise, periodical or pamphlet 
on a subject of history, science or art is admissible as tending to prove the truth 
of a matter stated therein if the judge takes judicial notice, or a witness expert 
in the subject testifies, that the writer of the statement in the treatise, periodi- 
cal or pamphlet is recognized in his profession or calling as an expert in the 
subject.” 

®Code of Evidence, 3r ed. (1942), Rule 165—Scientific Treatises, p. 314. 

Wigmore on Evidence, 1940 ed, Vol. VI, secs. 1690-706, pp. 1-35; see espe- 
cially sec. 1693 and supplement. Proceedings—American Law Institute 1940- 
1941, Vol. XVIII—p. 195, note to rule 629 now called rule 529. 








— 
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(2) The Supreme Judicial Court had ruled that a medical book 
was not admissible in evidence.'9. 


(3) A medical] book could not even be used in cross-examination, 


except in special circumstances. Percoco’s Case 273 Mass. 429, 431 
(1930) .41. 


(4) The doctrine of res ipse loquitur had been repeatedly re- 
jected in the malpractice decisions in this Commonwealth.!2. 


(5) There were sixty-two decisions in the Massachusetts re- 
ports involving direct claims against physicians for alleged mal- 
practice, at the time that the statute was enacted. In only three 
of them was the plaintiff permitted to prevail without the assistance 
of medical testimony on his side. For the court had said: 

“Ordinarily a jury are not permitted without the aid of expert 
evidence to determine whether the conduct of a dentist or physician 

is a breach of the duty owed to a patient.” Malone v. Bianchi 318 

Mass. 179, 181, 182. (1945). 

(6) It was common knowledge that no physician from the same 
community as the defendant would testify for the plaintiff in a 
malpractice case. And it was difficult, if not almost impossible, 
even to secure a physician from another community. Even if such 
a physician could be secured, there was no assurance that he would 
be permitted to testify under the “same community” doctrine. The 
courts and the writers of text books on the subject have taken 
notice of the reluctance of physicians to testify against the mem- 
bers of their profession.'% 

On the one hand, therefore, we had the “same and similar” local- 
ity rules and the requirement of medical evidence on the part of the 
plaintiff. But, on the other hand, it was difficult, if not impossible, 
for the plaintiff to secure medical evidence on his side. Further- 
more, how could the “same locality” or “similar locality” rule be 
applied to a case of alleged malpractice on the high seas? A pas- 
senger on an ocean liner is injured by the negligence of the ship 
doctor. How can the plaintiff get a physician from the same, or 
similar, locality. In such a case the plaintiff is not only confronted 


10 Ashworth v. Kittredge, 12 Cushing (66 Mass.) 193 (1853) (a malpractice 
case). Com. v. Sturtevant, 117 Mass. 122, 130 (8) 139 (9) 1875). Com. v. Jor- 
dan, 207 Mass. 259, 271 (1911). Allen v Boston El. Ry., 212 Mass. 191, 192 
(1912). See Wigmore on Evidence, 1940 ed. Vol. VI, secs. 1690-1706, pp. 1-35. 
See especially sec. 1693, and sec. 1693 supplement. 


11 “For a collection of cases on this point, see Medical Trial Technique 
gag September 1954, pp. 84-94; edited by Irving Goldstein, Esq. and 

Dr. L. Willard Shabat. 

12 Guell v. Tenney, 262 Mass. 54, 56 (1928). Mahoney vs. Harley Private 
Hospital, 279 Mass. 796, 101 (1932). Semerjian v. Stetson, 284 Mass. 510, 515 
(1933). 

13 Carbone v. Warburton, 11 N. J. 418 (Supreme Court) 94 A2nd 680, 684; 
(1953). Carbone v. Warburton, 22 N. J. Super 5 91 A2nd 518, 522 (1952). 

Although these cases were decided four years after the hearings on the 
original legislation, they are cited here nevertheless merely in confirmation of 
the earlier decisions on the same subject. Christie v. Callahan, 124 F2d 825; 
Law and Medical and Dental Practice, by Jack Neal Lott, Jr., and Robert Hanes 
Gray, pp. 17-18. Published by Foundation Press, Inc. of Chicago (1942). 
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with opposition from the medical profession, but he has to contend 
also with the shipping interests. Even if a physician on another 
liner would be willing to testify, is one so naive as to believe that 
the owner of the ship would permit this? It is common knowledge 
that the shipping industry is as closely knit a unit as the medical 
fraternity. 


(7) In view of the foregoing, it was argued by the proponents, 
that the plaintiff in a malpractice case was handcuffed by the rigid 
requirements of proof and the consequent difficulties in furnishing 
such proof. The plaintiff was further handcuffed by the silent 
attitude of medical societies and physicians to protect the members 
of their professions. The defendant had all the advantage of de- 
fense. The plaintiff lacked the tools required to prove his case. 
The proponents of the bill felt that legislation was necessary to 
neutralize in some measure the advantage of position held by the 
doctor in malpractice case. 

The opponents of this proposed legislation, led by representatives 
of the medical society submitted that 


1. Such a statute would have the effect of changing, or circum- 
verting, the Massachusetts decisions in malpractice cases in any of 
the following respects: 

(a) It would violate the “same community” rule. 

(b) It would violate the “same time” rule. 

(c) It would violate the rule that a general practitioner is to 
be governed by the standards of a general practitioner and not by 
the standards of a specialist. Since the author of a text book is 
presumed to be a specialist, the admission in evidence of such a 
text book in a malpractice case against a general practitioner 
would do violence to this rule. 

(d) The admission of a text book in evidence would do 
violence to the hearsay rule. Furthermore, it would violate a 
fundamental constitutional principle that a party to litigation should 
have a right to confront witnesses who appear against him and to 
cross-examine such witnesses. 

There were two public hearings on House No. 884. Following 
the first hearing the legislative committee recommended a sub- 
stitute bill House No. 2198.1 Following a hearing on this sub- 
stitute, the proponents and opponents of legislation presented their 


14 House 2198. Section 1. Chapter 233 of the General Laws is hereby amended 
by inserting after section 79B, inserted by section 1 of chapter 385 of the acts 
of 1947, the following section :— 

Section 79C. A published treatise, periodical or pamphlet on a _ subject 
of science or art shall be admissible to prove the truth of a matter stated 
therein if the court finds that the writer of the statement in the treatise, 
periodical or pamphlet is recognized in his profession or calling as an expert 
on the subject. 
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views again. Thereafter, a new substitute bill, known as Senate 
Bill No. 60615 was filed. 


This substitute Senate Bill No. 606 was further amended by the 
House and the amendment was adopted by the Senate April 7, 
1949.16 

The statute under discussion (Chap. 183 of 1949 already quoted), 
in its present form was finally enacted and became effective Sep- 
tember 1, 1949. 

In view of the law and the facts presented House Bill No. 884, 
it was no surprise that, instead of enacting House 884, which was 
quite general in its terms, the legislature enacted a completely dif- 
ferent statute which applied expressly to malpractice cases. This 
fact alone clearly shows the intent of the legislature, namely, to 
neutralize the advantage of the physician and to liberalize the law 
in Massachusetts in malpractice cases.17 


A Bill H No. 169 was introduced in 1952 to repeal the statute 
under discussion. After a public hearing in which the proponents 
and the opponents of the existing statute restated their positions, 
the bill was defeated. 


House Bill No. 584 was introduced in the legislature in 1954 to 
amend the existing statute by two proposed changes. 


(1) The notice should be given, at least, ten days before the 
trial instead of three days now provided. 


(2) The notice should contain a written copy of the statement 
that was intended to be used from the text book. This bill was 
defeated. 


House Bill No. 1113 of this year (1955) was the same as House 
Bill No. 584 of 1954. After House Bill No. 1113 was introduced 
the proponents of the existing statute introduced a Second House 
No. 1356 of 1955 (see footnote (18). 


15 Senate 606. Section 79C. A statement of fact or opinion on a subject 
of science or art contained in a published treatise, periodical, book or pamphlet 
shall, in the discretion of the court, and if the court finds that it is relevant 
and that the writer of such statement is recognized in his profession or calling 
as an expert on the subject, be admissible in actions of contract or tort for 
malpractice, error or mistake against physicians, surgeons, dentists, optometrists, 
hospitals and sanataria, as evidence tending to prove said fact or as opinion 
evidence. 


16 House amendment Senate, No. 606 (adopted by Senate on April 7, 1949) :— 

Adding at the end of section 1, the following:—”; provided, however, that 
the party intending to offer as evidence any such statement shall, not less than 
three days before the trial of the action, give the advrse party notice of such 
intention, stating the name of the writer of the statement and the title 
of the treatise, periodical, book or pamphlet in which it is contained.” 


1710 N ACCA Law J. 257 (1952); Carbone v. Warburton 11 N. J. 418 94 
A2d 680, 684 (1953). Unlike Congressional hearings, there are no minutes kept 
of Legislative hearings in the Commonwealth of Massachusetts. 
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There was a hearing on House Bill No. 1113 and No. 1356. The 
views of plaintiffs and of defendants in malpractice cases were 
reviewed again. This time, however, three specific objections by 
the proponents of House Bill No. 113 were lodged against the exist- 
ing statute as follows:— 

(1) It was felt that under the existing statute a three day 
notice before trial was unfair to the defendant physician and that 
the time should be extended to ten days. 

(2) It was felt that the existing statute did not. provide that 
the notice should be in writing and that such a requirement should 
be made in fairness to the defendant physician. 

(3) It was felt that the existing statute permitted the use of 
books in foreign languages which was also unfair to the defendant 
physician. 

(4) It was felt that the number of books that should be used 
must be limited. Otherwise, under the existing statute, a plaintiff 
could use a whole medical library. 


Those who opposed House Bill No. 1113 presented the following 
views: 

(1) In fairness to a defendant physician, a ten day notice should 
be provided. 

(2) In fairness to the defendant physician, the text book should 
be in English. 


(3) In fairness to the defendant physician, the notice should be 
in writing. 

(4) If House Bill No. 1113 were enacted and the plaintiff in a 
malpractice case were required to include in his notice the ver- 
batim excerpts from the text book, such a requirement would de- 
feat the purpose of the malpractice statute. Such a requirement 
would place an undue burden on the plaintiff. 

In connection with House Bill No. 1356, the proponents of that 
bill presented the following views: 

Experience has shown that the intent of the legislature was 
being defeated by judicial fiat. In other words, trial judges were 
exercising their discretion against the admission of medical text 
books. Under a recent Massachusetts decision, the discretion of the 
trial judge in this matter seemed to be absolute. Murawski v. 
Laird 330 Mass. 599, 600 (1953). 


18 House Bill 1856 of 1955. SecTION 1. Section 79C of chapter 233 of the 
General Laws, inserted by section 1 of chapter 183 of the acts of 1949, is hereby 
amended by striking out, in line 3, the words “, in the discretion of the court, 
and”,—so as to read as follows:— Section 79C. A statement of fact or opinion 
on the subject of science or art contained in a published treatise, periodical, 
book or pamphlet shall if the court finds that it is relevant and that the writer 
of such statement is recognized in his profession or calling as an expert on the 
subject, be admissible in actions of contract or tort for malpractice, error or 
mistake against physicians, surgeons, dentists, optometrists, hospitals and 
sanitaria, as evidence tending to prove said fact or as opinion evidence; pro- 
vided, however, that the party intending to offer as evidence any such state- 
ment shall, not less than three days before the trial of the action, give the 
adverse party 














MALPRACTICE CASES IN MASSACHUSETTS 37 


House Bill No. 113 and House Bill No. 1356 were both referred 
to next annual session. 


Decision Under the Present Statute (quoted on p. +) 


The Massachusetts court has considered the existing statute 
in the following two cases: Thomas v. Ellis 329 Mass. 93, 98-100 
106 N. E. 2d 687 (1952), Murawski v. Laird 330 Mass. 599 (1953). 

In the Ellis case the defendant physician specialized in obstetrics. 
His office was located in Boston. He was sued for alleged mal- 
practice committed in 1947. There was a verdict for the plaintiff. 
The defendant took exceptions to the failure of the trial judge 
to direct a verdict in favor of the defendant and to the admission 
of medical text books in evidence under the statute. In its motion 
for a directed verdict, the defendant argued that there was no 
evidence which would warrant a finding that the physician failed 
to exercise “the skill and care which members of his profession 
commonly possess and exercise in similar circumstances in the 
community in which they practice.” On this point the court stated 
(at pages 97-98). 

“The jury could have found that the information which the husband 
testified he gave the defendant before midnight of the day before was 
similar to that which the defendant testified he received from the night 
supervisor, and that, in accordance with his own testimony as to the 
practice in the community, he should have gone to the hospital the 
night before, or in any event before dawn. Moreover, if the jury 
believed that a version was performed on the plaintiff, they could 
find that the defendant had within twenty-four hours performed an 
act which he believed to be dangerous and which, however well done, 
could be a cause of a separated placenta. In those circumstances, 
without medical treatises hereinafter discussed, the jury could find 
that he did not exercise the care and skill required of him as an 
obstetrician.” 

The issue as to the admission of the medical text books arose as 
follows:—The trial judge, acting under the statute, admitted ex- 
cerpts from a “Textbook of Obstetrics,” published in 1937 and 
written by a professor of obstetrics in the School of Medicine, Uni- 
versity of Pennsylvania. The defendant objected on the grounds 
that such admission would be at variance with the “same time” and 
“same locality” rule. On this point, the court said in part (at page 
99) of its opinion: 

“At the conclusion of the oral testimony, the plaintiff offered in 
evidence certain passages from a book entitled “Textbook of Obstet- 
rics” by Edward A. Schuman, A.B., M.D., F.A.C.S., professor of ob- 
stetrics in the School of Medicine, University of Pennsylvania, 1937 
edition. The defendant’s counsel thereupon stated during a colloquy 
at the bench, “(T)he defendant objects to the introduction of these 
statements on the ground that the texbook offered was published in 
1937, that the state of obstetrics and the science of medicine have 
changed considerably. The method of treatment has changed since 
1937; the management and care of obstetrical cases, because of new 
drugs and new procedures developed, have changed and accepted prac- 
tics in connection therewith so that in 1947 the rule of law which re- 
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quired a doctor to exercise and possess that degree of skill and care 
in the community, according to the state of the science at that time, 
must of necessity prohibit the introduction of evidence of practice as 
it was back in 1937.” The judge said, “There being no evidence of any 
change in the practice of obstetrics since 1937, the evidence is allowed 
to stand for what it is worth.” The extracts were read to the jury. 

The plaintiff then offered in evidence certain passages from a book 

entitled “Management of Obstetrical Difficulties” by Paul Titus, M.D., 

third edition, dated 1945. In another colloquy at the bench, the de- 

fendant renewed his previous objection, and the judge permitted two 
passages to be read to the jury.” 

The court concluded its opinion on this point (p. 100) as follows: 

“The record does not show that no evidence was offered on the pre- 
liminary question of relevancy or that the judge during the colloquy 
at the bench did not learn what were the proffered excerpts. Further- 
more, the judge could find on the defendant’s testimony on the stand 
that the writer was an expert, and that the writer’s statements, 
although published in 1937, were pertinent to conditions in 1947. The 
record likewise does not show that the preliminary requirements were 
not satisfied, or that as matter of law during those ten years there 
were supervising developments in obstetrical science which precluded 

a preliminary finding of relevancy. The case is, therefore, in no way 

analogous to Hasey v. Boston, 228 Mass. 516, or to Horan v. Boston 

Elevated Railway, 237 Mass. 245, relied upon by the defendant. Nor 

is the admission of the excerpts a departure from the established 

standard that the defendant owed the plaintiff the duty to have and 
use the care and skill commonly possessed and used by similar spe- 

cialists in like circumstances. Gabrunas v. Miniter, 289 Mass. 20, 21.” 

If the “same community” rule applied to the Ellis case it is clear 
that the author of the text book could not be permitted to testify. 
He came from Pennsylvania and presumably was not familiar with 
the standards of physicians in Boston. Earlier in this memoran- 
dum reference was made to the Massachusetts case of Coburn v. 
Moore where it was held that a Boston physician was not qualified 
to testify in a case against a Brockton physician. Should a less 
stringent rule be applied to a Pennsylvania physician? Thus it 
appears in the Ellis case that, although the testimony of the author 
of the book would be excluded, the books of the author was admitted. 
To that extent, the admission of the book seems to have affected a 
change in the substantive law in malpractice cases. 

On the other hand, when the court dealt with the second part 
of the case, namely: the admission of the text book, it seemed to 
suggest that the admission of the text book was not at variance 
with the substantive law in its earlier decisions because this case 
involved a specialist who was governed by the standards of other 
specialists in like circumstances. 

In the Laird case, the defendant was a general practitioner 
in that section of Boston called Charlestown. He ran a clinic and 
saw forty to sixty patients daily. The plaintiff sued the defendant 
for malpractice and alleged in part that he negligently diagnosed 
and treated her for fifteen months as a diabetic when, in fact, she 
had no diabetes. The trial court directed a verdict in favor of the 
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defendant. The plaintiff appealed the case on two grounds: 1) 
a directed verdict for the defendant; 2) the exclusion of a book on 
diabetes written by the world renowned Dr. Joslin. 

In excluding the book, the trial judge made a preliminary finding 
as required by the statute, namely, that the plaintiff notified the 
defendant within the time required, of his intent to use the book; 
that Dr. Joslin was a recognized authority; and that the proferred 
excerpts were relevant. The trial judge nevertheless excluded the 
book on the ground that the form of the plaintiff’s notice did not as 
a matter of law comply with the statute. The Supreme Judicial 
Court held that the trial judge was in error and ordered a new trial. 

It should be noted that in the Laird case the trial judge had ruled 
that the defendant was bound by the standards of physicians prac- 
ticing in that part of Boston, known as Charlestown, and not by 
the standards of physicians practicing in the city of Boston although 
it includes Charlestown. The court ruled that the trial judge 
could have admitted the text book in evidence in his discretion. 
Having in mind, therefore, that the defendant in the Laird case 
was a general practitioner in the community of Charlestown and 
that the author of the text book was a specialist in the City of 
Boston, would not the admission of the text book under such cir- 
cumstances affect a change in the existing substantive law. First, 
because it permitted the use of a book written by a specialist in a 
case against a general practitioner, and secondly, it permitted 
the use of a book written by a specialist who practiced in a differ- 
ent community from that of the defendant. 

The foregoing observations confirm the writer’s views explained 
earlier in this article, that the existing statute created a new ex- 
ception to the hearsay rule on evidence and at the same time it 
affected a change in the substantive law in malpractice cases where 
the defendant was a general practitioner. 

In conclusion the following observations may be made: 

(1) The statute makes an opinion admissible as well as a 
statement of a fact. The question of the standards of physicians 
is in the realm of opinion. 

(2) Under the existing statute, the trial judge must first make 
three preliminary findings before he can exercise his discretion 
to admit or exclude a given book. Nowhere is the trial judge re- 
quired to find that the author is from the “same” or “similar” 
locality or that he wrote the book under “similar” circumstances 
or at the “same time.” All these matters are now left to the 
discretion of the trial judge but it must be a judicial and not an 
arbirary discretion. 

(3) Only the plaintiff can use medical books. There is no pro- 
vision for the defendant giving notice and using them. ‘The de- 
fendant cannot even use the books after the plaintiff has offered 
them. 





See note on Mr. Goldman’s article on following page. 
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NOTE ON MR. GOLDMAN’S ARTICLE ON 
MALPRACTICE CASES 


We are not yet convinced that substantive law is involved in the opin- 
ions cited, for reasons stated at length in an article, in August 1940, in 
24 American Judicature Society Journal, No. 2, pp. 41-50, on the history 
and adjective nature of rules of evidence and their judicial development. 
The practice of excluding from the witness stand the parties who knew 
most about the facts—a practice which kept Mr. Pickwick off the stand 
in Bardell v. Pickwick, called by Lord Bowen “a terrible absurdity”— 
lasted in England until 1851 and in Massachusetts until 1856 when it 
was changed by statute, not because it was substantive law, but because 
it was absurd; and compare Funk v. U. S., 290 U.S. 371. 

F. W. G. 





RETIREMENT OF JUDGES 


For “ADVANCED AGE OR MENTAL OR PHYSICAL DISABILITY” IN 1803 
AND, IN THE PRESENT CENTURY, UNDER THE 58TH AMENDMENT 


A Little Constitutional History 


Prior to the assembling of the Constitutional Convention in June 
of 1917, the following story appeared in the constitutional history 
of the court which was printed in the “Quarterly” for May 1917 
(vol. II, No. 3) for the convenient reference of members of the 
Convention. 

The Massachusetts Constitution of 1780 provided for two methods 
of removing judges. One method is by impeachment upon charges 
preferred by the House before the Senate sitting and sworn as a 
Court (Chap. 1, Sect. 2, Art. 8). The other is that “the Governor 
with the consent of the council may remove them upon the address 
of both Houses of the legislature” (Chap. III, Art. 1). 

There have been few occasions when either of these methods has 
been resorted to. One was the removal of Judge Bradbury in 1803 
because of hopeless illness and in order to enable the Governor to 
appoint his successor so that the work of the Court should not be 
crippled. For the double purpose of making clear the cause of the 
removal of Judge Bradbury, who was an able and upright judge, 
and of showing the nature of removal by address, the address, 
which was the basis of his removal by the Governor is here re- 
printed in full: 


“ADDRESS OF THE LEGISLATURE TO THE GOVERNOR, RELATIVE TO THE RE- 
MOVAL FROM OFFICE OF HON. THEOPHILUS BRADBURY, ESQ., ONE OF 
THE JUSTICES OF THE SUPREME JUDICIAL COURT. 

“May it please your Excellency. 
“The two Houses of the Legislature having taken into consideration, 
the present situation of the Hon. Theophilus Bradbury, Esqr., one of the 
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Justices of the Supreme Judicial Court of this Commonwealth, upon due 
enquiry find, that by a stroke of the Palsy, on the thirteenth day of 
February Ao. Di. 1802, the said Judge Bradbury has been rendered 
unable to perform any of the duties of his office since that time; that 
from the nature of the Attack, there is no reasonable ground to hope that 
he will ever be restored to such health, as will enable him to perform the 
duties of his office, and, therefore, that his longer continuance therein 
is likely to embarrass the Judiciary of this Commonwealth. 

“The two Houses while they humbly acquiece in the dispensations of 
the all-wise Governor of the World, deeply regret that the Common- 
wealth by this visitation of Heaven, has been deprived of the talents 
and services of a learned, independent, and upright Judge. 

“They consider it the duty of the Legislature, from time to time, as 
occasion may require, to erect, and constitute Judicatories and Court of 
Record; that every citizen ought to find a certain remedy, for all injuries 
he may sustain, by having recourse to the Laws; that it is essential to 
the preservation of liberty, that there should be a prompt and impartial 
administration of Justice; and that whenever any of the Judges, through 
age or infirmity, are unable to perform the high and important functions, 
assigned to them by the Constitution & Laws, they ought to retire to 
private life, that their places may be filled by new appointments. 

“Wherefore, both Houses of the Legislature request that your Excel- 
lency, with the advice and consent of the Council, would be pleased to 
remove the Hon. Theophilus Bradbury, Esqr., from his office of Justice 
of the Supreme Judicial Court of this Commonwealth. 


“June 21, 1803” 
In answer to a notice of this address Justice Bradbury wrote to 
the Governor as follows :— 


“Newburyport, June 30th, 1803 
“Sir: 

“T have received a copy of an address . .. For this notice I re- 
turn my thanks. The disorder I am visited with renders me at pres- 
ent unable to discharge my duty—I consider an estate in the office 
I hold during good behavior as by law an estate for life to be forfeited 
only by misbehavior,—in the address the Legislature fully acknowledge 
my good behavior to my entire satisfaction, and assign the act of Divine 
Providence as the whole reason for the address for my removal; this 
being the case, I do not think it my duty, as I stated in a memorial to 
the General Court in Justice to myself and family to resign the office, and 
thereby, by an act of my own to part with the salary on which I princi- 
pally depend for my support and that of my family—but had the legisla- 
ture thought proper to have made any reasonable provision for my sup- 
port, I should have readily resigned in order that the public might not 
suffer for want of a suitable person to execute the duty of that office. 
I have conversed with my friend Mr. Parsons who will more fully inform 
Your Excellency of my sentiments on this subject. I am with respect 
Your Excellency’s obed. servant. 


“Theop. Bradbury” 
After a hearing before the council at which Theophilus Parsons 
was heard on behalf of Judge Bradbury, who was unable to attend, 
the council “advised that His Excellency issue a writ of supercedeas 
in due form for the removal of said Theophilus Bradbury Esq.” The 
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writ was issued by Governor Caleb Strong, obviously to enable the 
court to function, and as Judge Bradbury died within the year the 
problem of his support did not last long. Presumably, to avoid a 
necessary, but tragic, treatment of a sick judge and the cumbersome 
process of an address, as a result of the convention, the 58th 
Amendment was submitted and ratified, in 1918, as follows: 


“Art. LVIII. Article I of Chapter III of Part the Second of the 
constitution is hereby amended by the addition of the following words :— 
and provided also that the governor, with the consent of the council, 
may after due notice and hearing retire them because of advanced age 
or mental or physical disability. Such retirement shall be subject to 
any provisions made by law as to pensions or allowances payable to 
such officers upon their voluntary retirement.” 


Under this provision several judges have been retired although 
no hearing was held as the hearing was waived. It would seem that 
judges so retired may have a constitutional right to the retirement 
allowance existing at the time of their retirement by the governor 
and council. This aspect of the retirement problem has, we believe, 
never been discussed and is not covered by the opinion in Kinney v. 
Contributory Retirement Appeal Board, 330 Mass. 302. 


F. W. G. 





MODERN AIR MAPS 


Our attention has been called to the fact that over 3000 new air- 
map photographs of the metropolitan area were taken this past 
year for the Department of Public Works and other official purposes. 
It may be of assistance to the bar to know that these maps are avail- 
able and may be useful for a variety of purposes. They may be in- 
spected and information obtained at New England Survey Service 
Inc., 51 Cornhill, Boston. (CApitol 7-8484) 





Mount Rural Nursing Home 


14 Toprpans LANE, NEwBuRYPORT, Mass. 
TEL. NEWBURYPORT 105 


24 Hour REGISTERED NurRSING SERVICE 


Wards of Conservators and Guardians Welcomed 


WENDELL B. HUNTLEY FANNIE R. C. HunTLEY, R.N. 
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A FORGOTTEN DOCUMENT 


GOVERNOR POWNALL’S GIFT FOR LAW TEACHING AT 
HARVARD COLLEGE IN 1783 


It is seldom that one finds a document witnessed by two persons 
each of whom subsequently became President of the United States. 
Such a document has recently been found in the Harvard Archives, 
and we have a photostat of it before us. 

Several years ago, while studying the early history of Pownal- 
borough (now Dresden, Maine), Albert West, of the Boston bar, 
discovered papers in the Massachusetts Archives and in the Massa- 
chusetts Historical Society which led to the recently discovered 
document—a power of attorney “irrevocable’’, signed by Thomas 
Pownall in London, in 1783, to Hon. James Bowdoin and Rev. Samuel 
Cooper of Boston to grant 500 acres in Pownalborough as herein- 
after appears, and witnessed by John Adams and his son, John 
Quincy Adams. 

An article by Mr. West, containing an account of Pownall and 
his plan appeared in this “Quarterly” for August 1953 (vol. 38, 
No. 3, pp. 23-27) on the occasion of the 75th anniversary meeting 
of the American Bar Association in Boston. The background of the 
gift, in Pownall’s career, is of special interest because he was the 
best, most informed and prophetic friend of the American Colonies 
in the English Parliament in 1767 and thereafter. As indicating 
this background, we quote from Mr. West’s article. 

Succeeding William Shirley, Pownall was the Royal Governor of 
Massachusetts from 1757 to 1760 and while Governor, disguised as 
a simple citizen, 

he “took long walks into the country-side taking his paints with him 
and picking up bits of information in the inns and taverns in the in- 
terior and along the coast, with which he later astonished the legislators 
and especially Sam Adams who supposed that one of his colleagues 
was tipping Pownall off. 

“His view of Boston, painted no doubt as he picked up odd bits of 
political gossip, may be seen at the Boston Public Library. 

“Convinced that the French were planning to attack the Colony, 

Pownall determined to push the boundary of Massachusetts (now the 

State of Maine) further north. In May 1759 he, personally, led an 

expedition up the Penobscot and buried a leaden tablet near where 

Bangor now stands, establishing possession on behalf of George II. 

John Adams used a certificate of this fact when he negotiated the 

peace before the Commissioners in Paris in 1783. 

“Returning to London in 1760, he served in various posts and, paints 

in hand, he picked up information, made maps and friends and by 1767 

was a member of Parliament. He wrote his successor as Governor of 

the Bay Colony constant advice as to how best to conciliate the people, 
which was always ignored. 

“As the conflict approached, Pownall became the champion of Amer- 
ica and he was the only member of Parliament who opposed all of the 
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measures of the Ministry which led to the revolution. He was a close 
confidant of his colleague, Edmund Burke, and shared with him the 
drafting of several laws. An outstanding authority on American affairs 
and an author of a monumental work on the subject, there is ample 
evidence to support the contention that Pownall supplied the data for 
Burke’s celebrated speech on Conciliation. 

“On December 2, 1777, Pownall declared to the astonished House of 
Commons: ‘I now tell this House and government, that the Americans 
never will return to their subjection to the government of this country. 


I now take upon myself to assert directly ... that our sovereignty 
over America is abolished . . . forever. The navigation act is annihi- 
lated.’ 





THOMAS POWNALL 
GOVERNOR 1757 - 1760 
(From An Early Mezzotint) 


“At another time, this ‘Forgotten Man’ declared that the balance 
of power would soon pass from the petty, jealous states of Europe to 
America. He told England that her ‘natural interest’ was now in the 
Atlantic basin and that to assure a great era of commerce, cooperation 
with America and the formation of an Atlantic Alliance was essential. 

“In a letter to James Bowdoin, written just after the peace was 
announced by George III, he wrote: 

i “*Richmond, Surrey, Feb. 28, 1783. 

““MY OLD FRIEND,—Permitt me through you to congratulate 
the STATE MASSACHUSETTS-BAY on the establishment of its 
SOVEREIGNTY IN POLITICAL FREEDOM: & may I beg of you 
to render acceptable to the State & citizens the congratulations of an 

Old Governor. 
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“*T consider this wonderfull Revolution as the visible interposition 
of Divine Providence, superceeding the ordinary course of human 
affaires... .’ 

“He intended to come to America, there to spend the rest of his 
days, he told Bowdoin, but a second marriage and other turns of 
events prevented this.” 


Turning now to his vision about law and the conditions of legal 
training then existing—as appears in the “Centennial History of 
the Harvard Law School,” published in 1917,— 


“Until the year 1784 the American bar had been recruited from stu- 
dents apprenticed to attorneys, or at any rate from persons who learned 
law by service in the office of a lawyer. In the course of time certain 
lawyers obtained a reputation as good instructors, and their offices 
were resorted to by a number of students. These were often practi- 
tioners in the country, where a smaller volume of business left a man 
more time for the instruction of pupils. ... Shearjashyb Bourne 
of Barnstable, Massachusetts, taught a considerable number of lawyers, 
among whom were Chief Justice Smith, of New Hampshire, Chief 
Justice Mellen, of Maine, and Judge Davis of the Federal Court. Such 
an office was that of Judge Tapping Reeve, of Litchfield, Connecticut, 
in which in 1784 (or perhaps in 1782) was launched the first school 
of the common law in America; the transition was imperceptible be- 
tween the law office and the law school... . On May 26, 1778, Isaac 
Royall, a wealthy citizen of Massachusetts, then resident in London 
(he strenuously denied that he was a Tory refugee), made his will, 
and in it provided for ‘a Professor of Laws in (Harvard) College or 
a Professor of Physick and Anatomy, whichever the said Overseers 
and Corporation sha!l judge to be best for the benefit of said College’.” 


In the same month of May 1778 in which Isaac Royall made his 
will, Governor Pownall, in a letter to his friend Bowdoin, stated 
his intention to give his Pownalborough land to Harvard to estab- 
lish the Professorship on the basis of a quotation from Cicero, 
saying 


“T mean and wish to see instituted lectures on the Science of Polity 
& Law-giving as derived from God & nature & the nature of man so 
as to form the minds of the students to become efficient and good mem- 
bers of the free state.” 


He tried to carry out this intention in 1783 by the power of 
attorney “irrevocable”, the substantial portions of which appear 
in italics below :— 


THE POWER OF ATTORNEY IRREVOCABLE 
“Know all men by these present that— 


“I Thomas Pownall Esquire of Old Lynn in the County of Norfolk 
and now residing in Richmond in the County of Surrey in the Kingdom 
of Great Britain in consideration of the affection which I bear to the 
Republic Machusetts-bay in America and ardently wishing to promote 
the peace and perpetuity of the same in Political Freedom by the youth 
thereof being trained up in the true principles of Polity & of the Law 
of State, I intend & mean to give and grant to Harvard College in its 
corporate capacity as established within the State aforesaid all my 
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land and estate whatsoever in Pownallborough in the County of Lincoln 
in the State aforesaid appropriated to the creating a fund whereon to 
establish a lecturer or professor or as herein after specified, I the said 
Thomas Pownall therefore have made ordained constituted and ap- 
pointed and by these present do make ordain constitute and appoint 
the Honble James Bowdoin Esq. and the Reverend Samuel Cooper DD 
of Boston, in the State aforesaid and each or either of them jointly or 
seperately my true and lawful attorney irrivocable for me and in my 
name to give grant alien and confirm all those my five hundred acres of 
land situate lying and being in the Township Pownellborough in the 
County of Lincoln, in the Republic Massachusetts-bay which said lands 
were given and granted to me the said Thomas Pownall, by the Kenebec 
Company as by reference to their records may more fully appear unto 
the President Fellows and Burser or Treasurer for the time being, 
of Harvard College in Cambridge in the Republick Massachusetts-bay 
and to their successors and assigns forever, and also for me and in 
my name place and stead and as my proper Act and deed to execute 
seal and deliver such conveyances and assurances of the said Premises 
to the same President Fellows and Burser or Treasurer to the only 
use and behoof of the said College in Trust and for the purpose that, 
out of the Product of the sale of the said Premises or out of the Rents, 
Income or other improvement of the same as to the said President 
Fellows and Burser or Treasurer their sucessor or assigns shall appear 
to the best advantage, Provision may be by them made for the estab- 
lishing of the Office or Place of a Lecturer or Professor (in the said 
College) of the Science of Polity and of the Law of State... . 

“In Witness whereof I have hereunto sett my hand and Seal the 
Twenty ninth day of November in the Year of our Lord one Thousand 
seven hundred and eighty three 


Thomas Pownall (Seal) 
Signed sealed and delivered as his Act and Deed for the purpose 
within mentioned by TPownall in the presence of 


John Adams.— ; 
J. Q. Adams.— Witnesses 


“Unfortunately the land referred to was sold on a tax title in 
1779 and after fruitless negotiations with the purchaser the Presi- 
dent, in the name of the Harvard Corporation, petitioned the Legis- 
lature to ‘take such measures, as in your wisdom you shall judge 
needful for the carrying into effect the judicious and generous 
intentions of Governor Pownall, that such a foundation may be laid 
for the establishment of the important professorship aforesaid. . . .’ 
(The original may be seen at the Massachusetts Archives, State 
House.) ” 

Title was finally obtained by the College from the tax title buyer 
(one Christopher) in August 1784. The College, apparently, held 
the land until May, 1829, when it was sold to one Meservey. Mean- 
while, Isaac Royall died in 1781; but it was more than thirty years 
before the Corporation got together the proceeds of his legacy. 
Before 1815 they succeeded in collecting a sum of money which, 
with accrued interest, amounted to about seventy-five hundred 
dollars. On August 18, 1815, the Royall Professorship of Law was 
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established, and Isaac Parker, Chief Justice of Massachusetts, was 
elected to the office, but 1829 was the year of the real founding of 
the Harvard Law School, when the Corporation accepted the gift 
of Nathan Dane on June 3rd under which Hon. Joseph Story be- 
came the head of the school with opportunity to write his text books 
which were published and helped the entire American bar. It seems 
probable that whatever proceeds were received from the sale of the 
Pownall land on May 25th, 1829 were added to the Dane gift of 
$10,000.00 and used for the school. 

John Adams wrote to William Tudor in 1817 (see the article re- 
ferred to) 

“I am sorry that the name of Pownalborough has been changed 
to that of Dresden, . . . Pownall was the most constitutional and 
national Governor, in my opinion, who ever represented the crown 
in this province. He engaged in no intrigues, he favored no con- 
spiracies against the liberties of America. Hinc illae lacrimae.” 

As Mr. West suggested, the commonly forgotten, but constant, 
unwavering, friend of America during the dark days of the Revolu- 
tion “deserves a belated but permanent memorial.” We agree and 
are glad to revive, for our readers, the memory of the man, his 
prophetic service and his generous vision of the needs of the legal 
profession. His portrait hangs, where it belongs, in the restored 
council chamber of the Old State House. Perhaps, this reminder 
may stimulate, in some way, a still wider recognition. 


F. W. G. 





SURVEY OF THE JUDICIAL SYSTEM 


Suggestions for Consideration of the Commission 


In his inaugural address in January, Governor Herter announced 
the appointment of a commission to conduct a survey of the judicial 
system of Massachusetts. The members of the Commission were 
published in the “Quarterly” for February 1955, p. 109. The Com- 
mission is now at work. 

Anyone having suggestions for consideration of the Commission 
should send them to Alan J. Dimond, Esquire, Secretary of the 
Commission, One State Street, Boston. 





PERPETUITIES 


The bar may be interested to know that the Massachusetts Act 
(Chap. 641 of 1954) has been adopted in Maine. For full text with 
annotations for each section see “Quarterly” for October 1954. 
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FIXTURES—SERVICE ON NON-RESIDENT 
PARTNERSHIPS 


Two Cases Discussed 
To the Editor: 


I am writing to you to call your attention to the recent case of 
Crown Shade & Screen Co. v. Karlburg, 124 N. E. 2d 238, Adv. Sh. 
(1955) 91. I thought you might want to bring it to the attention 
of the Judicial Council. In my opinion it points out a glaring in- 
justice in G. L. Chap. 184, Sec. 13 which requires the recording 
of a contract of conditional sale of various articles which are 
wrought into or attached to real estate. 


In this case an unpaid conditional vendor of shades, screens 
and combination doors was permitted to remove them as against 
an innocent purchaser of the premises from the conditional vendee. 
As these articles were not ejusdem generis with the classes of prop- 
erty described in the statute the court had no choice but to permit 
their removal. It was stated in Nickels v. Scholl, 228 Mass., 205, 
209, 117 N. E. 34 that the intention of the legislature in enacting 
this section was to protect innocent persons from claims of owner- 
ship in personal property which had been attached to real estate 
under conditional sales. I am sure that the buyer of a house would 
be excused for assuming that the screens, shades and doors were to 
be his when the Registry of Deeds failed to disclose any encum- 
brance on these articles. This section was last amended in 1943 to 
include “seats for theatres, halls, parks and places of public assem- 
bly.” I think it should be further amended to include the type of 
goods set out in Crown Shade and Screen Co. v. Karlburg, supra. 

Has anybody set about remedying the defect in our statute re- 
garding service on non-resident partnerships? The sturtcoming 
in the statute is set out in Mulhern v. Gerold, 116 ¥. Supp. 22 
(Mass. 1953). 


BERNARD A. MARVIN 





“PIGS IS PIGS”—INCLUDING THE HUMAN VARIETY 


Lawyers who like to relax occasionally are advised to read the 
opinion of Justice Maxwell of the Supreme Court of Illinois, People 
v. Hermenes, 125 N. E. Rep. 2nd, 500-506, in the pamphlet of April 
27th. 








You Are Invited... 


to come in and ask about the many banking and 
trust services which are provided by our six 
conveniently located offices. While it is never 
our intention to disturb satisfactory relations 
elsewhere, we would like very much to be kept 
in mind when a change or increase in banking 
connections is being considered. 


You will always find us ready and willing to 
discuss banking or trust matters with you at 
your convenience. 


SECOND BANK-STATE STREET 
TRUST COMPANY 
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Boston e Massachusetts 
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